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PREFACE. 



These forms have been collected from various sourcesi 
English, Indian, and American, principally the latter ; they 
are not original. Where necessary, I have added to or 
altered the forms selected in order to adapt them to the 
practice in this country. 

My object mainly has been to collect in one publi- 
cation a body of forms, with notes and an index, so that 
practitioners in the country courts, who, as a rule, have not 
had the advantage of much practical legal training, may 
readily find a form suited to the case it may be desired to 
launch. But even to the trained practitioner the work will 
be found, it is believed, most useful from the copious index, 
giving them the means of at once turning to the form desired. 

I have been unable to make the notes ai^ full as I had 
intended, and the decisions which may be properly stated 
to affect or decide the sufficiency or correctness of plead- 
ings are not Himierous, but the main and most essential 
ones will be found noted. 

A. DkMORNAY BIDOULAa 
January i, 1887. 



Digitized by VjOOQ IC 



'Digitized by VjOOQ iC 



TABLE OF OOITEITTS. 



PART I.— PLAINTS. 
FIRST DIVISION. 

SUITS BY AND AGAINST PARTICULAR PERSONS, INDIVI- 
DUALLY, AND IN &BPRB8BNTATIVB OHARAOTBR. 

Ohap. L-^ AsdgneM «fid Di viseea ... « . . ... 1 

„ IL — Corporations ... ... ... ... 4 

„ IIL — Executors and Administrators ... ... 8 

,1 TV. — Insane Persons ... ... ... ... Id 

y Joint Tenants and TeiKants itk Oommon ... ... 12 

VI. — Minors ... ... ... ... 13 

VII.— Partners ... ... ,.. ... 16 

VIII.— Public Officers ... ... ... ... 18 



9» 
9i 



SECOND DIVISION. 

SUITS ON CONTRACT. 



FIRST SUB-DIVISION. 
SuiT» FOR DBBT. 
Chap. L — Accounts 
„ IL — Awards 

„ IIL— Express PWmises 
„ IV.— Goods Sold and Delivered 

„ V. — Fdireign Judgments 

„ VI. — Guarantees 

„ VII. — InsUnince 

„ VEIL — Money Received to the Use of the Plaintiff 
„ IX. — Money Lent 

„ X — Money Paid 

„ XI. — Services, Work, and Labour ... 
„ XII. — Use flind Occupation 



22 
26 
29 
35 
38 
41 
'44 
58 
62 
63 
70 
17 



Digitized by VjOOQ IC 



u TABLB OP CONTENTS. 

SECOND SUB-DIVISION. 

SUITS UPON WRITTHN INSTRUMENTS FOR THE PAYMENT 
OP MONEY ONLY. 

Paob. 
Ohap. L—^BilU of Exchange and Oheques ... ... 84 

„ II.— Bon^s ... ... •.. ... 98 

„ III. — Promissory Notes ... ... ... 102 



THIRD dUB-DiViSION. 

SUITS FOR COMPENSATION FOR BREACH 
OF CONTRACT. 

Ohap. I— On Bonds ... ... ... ... 110 

II. — For Breach of Promise to Marry ... ... 112 

in.— On Charter-Parties ... ... ... 113 

IV. — On Contracts of Employment .„ ... 117 

V. — On Contracts of Indemnity ... ... ... 120 

VI.— On Contracts for the Sale of Goods ... ... 1 26 

VIL— On Contracts for the Sale of Land ... ... 135 

VIII.— On Other Contracts ... ... ... 149 



" THIRD DIVISION. 

SUITS FOR COMPENSATION FOR WRONGS. 



FIRST SUB-DIVISION. ^ 
INJURIES TO THE PERSON; . 

Ch^F. * I. — Assault and Battery 
„ II. — False Imprisonment 

y, ^ III. — Libel and Slander 
^ IV. — Malicious Prosecution 

„ V. — Personal Injury caused by Negligence 

VL— Violation of Personal Bights ... 



156 
158 
159 
167 
170 
178 



Digitized by VjOOQ IC 



TABLE OF CONTENTS. iii 
SECOND 8UB-DIVI8I0N. 

• 

INJURIES TO PROPERTY. 

Pa 01. 

Ohap. L — Against Agents and others for N^ligence 182 

„ IL^Bailments ... ... ... ... 193 

„ 1X1. — Oommon Carriers ... ... ... 199 

„ rV. — Conversion ..• ... .-.. ... 208 

„ v.— Fraud ... ... ... ... 210 

„ VX — Nnisanoe ... ... ... ... 214 

„ VIL— Slander of Title ... ... ... ... 225 

„ VIII.— Trespass ... ... ... ... 226 

IX— Waste ... ... ... ... 229 



FOURTH DIVISION. 

SUITS FOR POSSESSION OF PROPERTY. 

Ohap. L — Immoveable Property ... ... ' ... 231 

„ II.— Moveable Property ... ... ... 238 



FIFTH DIVISION. 

SUITS FOR SPEOIAL RELIEF. 

Ohap. I. — Abatement of Nuibance ... ... ... 241 

„ II. — Administration ... ... ... ... 242 

„ III.— Divorce ... ... ... ... 245 

„ lY.—Forecloeare and Redemption of Mortgages ... 254 

„ V. — Injunction ... ... ... ... 263 

„ VL— Interpleader ... ... ... ... 269 

„ VII— Partition ... ... ... ... 271 

„ VIII.— Partnership ... ... ... ... 274 

„ IX.— Quieting Title ... ... ... ...^281 

„ X. — Rescission and (Jorrection of^ Instruments for Fraud 

and Mistake ... ... ... ... . 284 

^ XI. — Specific Performance ... ... ... 290 

„ XII.— Trusts ... ... ... ... 293 

„ XIII.— Vendors' liens ... ... ... ... 297 



Digitized by VjOOQ IC 



IV 



TABLE OF CONTENTS. 

PART n.— DEFENCES. 
FIRST DIVISION. 

SUITS ON OONTBAOT. 



Obap. 



FIRST SUB-DIVISION. 

DEFENCES GENERALLY APPLIOABLB. 

L — Defences affecting Procednre ... 
IL — ^Defences affecting the Oontraoi 



Pms. 
209 
311 



Ohap. 



SECOND SUB-DIVISION. 




SUITS FOR DEBT. 




I. — Accounts 




... 325 


IL— Awards 




... 325 


III.— Express Promises 




... 327 


IV.— Goods Sold and Dehvered 




... 328 


v.— TPoreign Judgments 




... 328 


VI. — Guarantees 




... 330 


VII. — Insurance 




... 332 


VIII.— Money Counts ... 




... 335 


IX. — Services, Work, and Labour . 




... 336 


X.— Use and Ocoopation 




... 336 



THRD 8UB.DrVrSlON. 
SUITS UPON WRITTEN INSTRUMENTS FOR THE PAYMENT 

OP MONEY ONLY. 
Ohap. I. — Bills of Exchange and Promissory Notes ... ... 338 



FOURTH SUB-DIVISIGN. 
SUITS FOR COMPENSATION FOR BREACH OF CONTRACT. 
Chap. I. — On Bonds 

„ XL — For Breach of Promise to Marry 

„• • III. — On Oharter-ParHes 

„ IV. — On Contracts of Employment 

„ ' V. — On Contracts of Indemnity ... 

;, VI. — On Contracts for the Sale of Goods 

„ VII. — On Contracts for the Sale of Land 
VIIL— On Other Contracts 





. 345 




. 345 




. 347 




.. 347 




. 348 




.. 348 




. 349 




,. 381 



Digitized by VjOOQ IC 



TABLE OF CONTENTS. 
SECOND DIVISION. 

SUITS FOB OOMPBNSATION FOB WBONGS. 



FIRST SUB-DIVISION. 

INJUBIES TO THE PEBSON. 

Paov. 

Ohap. L— Assault and Battery ... ... 352 

99 II. — False Imprisonment ... ... ... 355 

99 III. — Libel and Slander ... ... ... 356 

,9 lY. — Personal Injury caused by Negligence ... ... 359 



SECOND SUB-DIVISION. 
INJUBIES TO PBOPBBTY. 

Ohap. L — Against Agents and others for Negligence ... 861 

,9 n. — Bailments ... ... ... ... 362 

m. — Oommon Oarriers ,.. ... ... 362 

rV. — Oonversion ..• ••. ... ... 364 

V. — Nuisance • ... •.• ... ... 366 

VI — Slander of Title ... ... ... ... 366 

VII.— Trespass ... ... ... ... 366 

VIIL— Waste ... ... ... ... 370 



If 
tf 



THIRD DIVISION. 

SUITS FOB POSSBSSION OF SPBOIFIO PBOPBBTY. 
Ohip. L — Immoveable Property ... ... ... 371 



FOURTH DIVISION. 

SUITS FOB SPBOIAL BBUBF. 

Ohap. L — ^Administration ... ... ... ... 374 

„ II. — ^Div:9roe ... ... ... ... 374 

„ m. — Foreclosure and Redemption of Mortgages ... 376 

IV.— Partition ... ... ... ... 3t7 

V. — ^Partnership ... ... ... ... 378 

VI.— Quieting Tide ... ... ... ... 378 

VIL— Rescission and Oorrectionof Instruments for Fraud and 

Mistake ... ^ ... ... 379 

VIIL — Specific Performance ««• »«« — 380 



19 
fl 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



PART L-PLAINTS, 



FIRST DIVISION. 

SUITS BY AND AGAINST i»AitTiOULAit PUR. 

SONS, INDIYIDUALLY, AND IN BEPRB- 

SENTATIVB CSABAGTBR 



CttAPTEB i, 

ABBlOKEiSS AND t)IVt&fiEd> 



rorirt Noa Is • 

^t THB AssiGHSB or A CliAllij 

Plaiiititf rtHUlB*-^ 

1. (State cttUM of Bi6ii6n aecrilibg td tlld {^iaiatirs Afisigtiot.) 

S. That cm the dieiy ot Id j at ^ tbi^ odd A d 

ftsdgDdd the said (E^Iaim to ptaititif£ 



PortH ho. ii 
& tHii AsslQNllB or a TUvtifri 
PlBAttii states i-^ 

1. Tfaat^ before tbei maieiiig of the ^Mlsigiiment ti^reioafiter iheii- 
tioned, an agreement !o ^tiling, bearing dtfte the day of 
l8 i t^difl mftdt between A £ and the defettdant, whereby it #ad agreed 
that the said A tf shotild boild fo^ the defendant fit dog-cart according 
to the EfpecificattioDs therein mentioned for the price of lis. ' ,'to b9 
|)aid ilpon cfomptetion aAd delivery of the Said dog*H)art. 

t. l^hat on the day of l8 , the said A £i duly 6oiii* 

l^leted and deliveted to the defendant the said dog-Cart, and thereupon', 
the ^d sam of fis^ becamie doe aafd payable by the defsod^nl to 
him. 
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2 VHAP. I.—A8SIQNSES Aj»D DIVISEE3. 

3. That on the day of !8 , by an iostniment in wt]l» 
ing, the said A B assigned to the plaintiff absolutely the said sum of 
Bs. ^ then due and payable by the d^endaut to the said A B as 
aforesaid. 

4. That the defendant has not paid the said sum, and the same 
remains wholly du$ and unpaid. 

Assignment of Ohoses in Action.— At Oommon fawa chose m actkm 
was not, with certain exceptions, assignable ; in Equity, however, the Ooutt re- 
garded sach assignments as agreements by the assignor to sue at law in his name, 
«nd compelled the assignor, when tlie assignment was for vakiable consideration, 
to allow his name to be used upon receiving a proper indemnity ; but in this country 
B chose in action has always been assignable when there is neither fraud against indi- 
viduals, nor special violation of the rule of public policy,^ and the assignee can sue in 
bis own name,t and not only can a cause of action be assigned, but also the liabi- 
lity to be sued. In Bhattfani Chum v. MHter,i the Calcutta High Court held that 
hy tbe law of this country the right of action to recover a debt is capable of being 
legally assigned so as to give the assignee a remedy by action at law, and thero 
seemed to be no feason why the liability of the debtor should not also be assignable. 

Effect of Assignment. —Hie party liable, after notice of assignment, cannot 
pay the assignor, but he may set-off against the assignee claims subsisting against 
the assignor at the date of the receipt of notice. 

Neoessary Averments.— The character of assignee must be averred as well 
M stated in the title when the plaintiff sues in that capacity ; but the form of the 
assignment, or the consideration thereof, need not be stated. 

Slquitable Assignments. — A mere order or request to a debtor to pay a third 
party, not communicnted to such third party, is not an equitable assignment.§ A 
cheque is not an equitable assignment of the fund, or any part of the fund, drawn 
upon. II Where a person gave his solicitors a power of attorney to receive all 
monies coming due under a decree, and by a letter authorized them, after satisfying 
their own claims out of the money to be received, to pay the biilance to the plaintiff, 
and the solicitors, in the presence of the plaintiff, agreed to draw the money and 
pay the plaintiff, it was held to be a valid equitable assignment, and the judgment- 
debtor having paid the decree out of Court, the person receiving it was bound to 
refund to the plaintiff.^ 

* Hnrrinath Musoomdar v. Moran and Co., W. B. 1S64, 127. 

t Kanshayalal v. Domingo, I. L. B., 1 All. 732. 

J Ben. P. B. Bep. 54. 

§ Scott V. Porchee, 3 Mer. 652. ' 

II Hopkinson v, Forster, L. B., 19 Bq. 74. 

f Shair Mull v. Siogarareler, T. L. B., 6 Mad. 294. 
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CHAP. I,—A8^rONEES AND DIVISEES. S 

. Assignments of CHaims arising ftron^ Wirongs.— In determining what 
•Mses of action amiog from wrongs are aseignable, the criterion is whether it is on« 
which would survive to the representative of a decedent, in which caae it is assignable^, 
^herwise not. As to* n>cre personal injuries, such as libel and slander, the maziniF 
ef the Onomon law, " Actio per9onalt$ jnaritur cum per$ondy applies. The mere^ 
vight to sue for con>pen8ation for the wrongful attachment of moveable pioporty 
la execution of a decree is not assignable.® 

Assignment of Mortgage. — In Fndia, as in England, a mortgagee roajr 
transfer his rights to a third person- by way of assijgnment ; but such transfer must 
be without prejudice to the rights of the mortgagor.f 

Assignment of Bill oi Lading. —The indorsee of a bill of fading to whonb 
the property in the goods therein- mentiooed.shall' pass^ upon or by reason of such 
indorsement, shall have transferred to and vested ia him all rights of suit, and l>6 
subject to the same liabitlties in respect of such goods as if tlie contract contaiaedi 
In the bill of lading had been made with himself.]: 

Assignment of Policies. —Every assijgnee, by endorsement or otherwise, 
»f a policy of marine insurance, or of apoUcy of insurance against fire, in whom the 
property fn the subject msuted shall be absolutely vested at the tiuM of tlie assign. 
«ent, shall have transferred to, and vested in, him, all rights Qf suit as if the^ 
contract contained in the policy bad been madb with hiraself.§ 

Assignment of Non-negotiable Instnimenta—Tbe assignee of a non- 
■egotiable instrument can sue thereon in his own name ;|| and i\us obligor*a consenlK. 
iB not necessary to the assigftmaat.^ 

Assignment. how made. — Any actamonnting to an appropriation of ardebt;. 
er whereby one person's interest in & chose in action passes to another, constitutes an* 
assignment ; but in those provmces where the Transfer of Property Act, 1882, applies, 
a transfer of a debt, or of any benefitiiar interest in- moveable property, does not 
operate against the debtor or against the person in whom the* property is rested, 
vntil express notice in writing^ signed by the person making the transfer, or by 
lis agent, of the transfer,, is given to him^^nnlBss he is a party to^ oc otherwise awara 
Q% sucb traiisf^.^<> 



Form No. 3^ 

By A'Ssionub whbrh Plaintipf is Trustbb; 

Plaintiff states.*— 

I. (State cause of action accrued to the assigoor.y 

• Pragi Lal^ v. Fateh Ohand, I. L. R., 5 k\V2l0fr. 

t Ohinnaya Bawntan v, Ohedambaram. Oh^tti, L L. B., 2 Mad. 212; 

t Act IX. of 1866, s. t. 

§ Act v. of 1866, 8. 1& 

H Kanhaiya Lai v, Domingo, I, L. B, t All. 782; 

f Krista Chetti v. Balarma Chetti, 1 M. H. C. A. C 139l 

•• Sections 131, 132. 
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4 CHAP. JL^OORPORATIONS. 

t That OB the day of 18 , the said D a88igQe4all 

bis property (inoludiog the said claim) to Uie plaintiff in tru&it for th^ 
purpose of (state the purpose). 

[Demand of judgment,] 



Form No. 4, 
WrasRii ThKimifw IS a Dsyisss, 

Flaintifif states ^<^ 

1. (State cause of action accrued to deceased.) 

9. That the said A B was seised of the estate hereiobefoce men« 
tioned, and that he died on the day of 18 , at , 

and by his last will devised the same to this plaintiff, 
[Demand of judgment.] ' 



Form No, 5, 

By AasiaNBK for thk Bknefit of CRinjTORa, 

Plaintiff states ^-* 

1, (State cause of action accrued to the assignor,) 

2. That on the day of 18 , at , the aaid A B 
assigned all his property (including the said daiu)) to the plaintiff (in 
trust for the purpose of paying all his debts). 

[Demand of jttdgment.} 



CHAPTER II, 
COBPOBATIONa 



Form No. B. 
, . • By A FoRBiaif Corporation, 

riaintiflb state ;-« 

1. That they are a eorporatiou organiaied and ei^isting under the 
laws of (state the country) for the purpose of (here state thQ purpose), 
wxd are doing business as such in its said corporate paip^, 

S. (State cause of action,) 
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CHAP. II.— CORPORATIONS. S 

OorpcHmtton How to 8ae««^A corporation mmt toe tiid bo soed in ita 
corporate iiame ;* it oannot bo aaed throngh its agentf Where a corporation sole baa 
a Dame of dignity, he shoald sue and be sued in tliat name ; his own Christian name 
being prefixed to his name of ofiBoe, as for instanoe, " John, Lord Bishop of .** 

In the case of an unincorporated or unregistered company, the individual members 
must sue and be sued ; but if a plaintiff does not know the names of the persona 
composing It, he may sue them in the name in which they oarry on business, stating 
in his plaint his inability to describe them better.!^ The proper style of a Muni« 
oipal Corporation is << The Uanioipalily of the Town of , represented by their 

President, A B." 

Forei^ Oorporationa^A Foreign Corporation, duly created according to 
the laws of a Foreign State recognised by Her Majesty, may sue and be sued by ita 
corporate name ; but the faei of Its Ineorporation, according to the laws of the 
foreign State, most be proved, qnleaa admitted.§ 



Form No. 7. 
By or aoainst a Domkstio Cobporatio}?, 

Plaintiff states ;^ 

1. That they are a company incorporated by and under the pro« 
visions of the Indian Companies' Act, 1832 (or the Joint Stock Com- 
panies' Aot, 1857, or Act VII. of 1860, or Act X, of 1866, as the case 
may be), and as such doing business in its corporate name of (insert 
name of company), (or that the defendants are a oompany incorporated 
by aqd under the provisions of the Indian Companies' Act, 1882), 

8. (State canse of action,) 

Applioabiiity of Gompanies' Aot, 1682.— By aeotion 221, the Indian 
Companiea' Aot, 1JBI83, ia mi^le applicable to companiea formed ooder Acta XIX, of 
1857 Wd VII. of 18W, 



* Bam Daaa Sein «. Stepbenaon, 10 W. B. 806, 

t HobiQ Ohaoder Paul e. Stephenson, 15 W. B. 534. 

% KoyM^ Obi^der JIfif e. Bllia, $ W. B. 45 1 Oannan v, Kojlaab Chander Boy, 2ft 
W. B. 117. 

§ Notional Bank of St, Ohaslee e. De Bemalea, 1 O. A P. 569 $ General Steam 
ITa^gaiion Oo, «, Gnitlon, 11 M. A W. 877; Bank of Scotland c, Ker, 8 Sim. 246 j 
Lewis «. Baldwin, U Bear. 158 ; Bneno« Ayres Railway Oo. 0. Nortbern Bailway Ca, i 
Q. B. D. 210. 
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6 CHAP, IIL— EXECUTORS AND ADMINISTRATORS. 

Unregistered Associations.— An noregisUred association has |»f «« n^ 
status in law to warrant its institutiBg a aait in its own name by its Secretary ;* bo* 
if the association empower one or more of its Bftembers to act for k in the matter' otf 
the suit in the manner provided by section 30 of the Civil Pfocedure Code^the per- 
mission mentioned in that section might be granted.^ 

Liability of Corporations for Thongs.— An action will lie against i^ 
corporation for a wrong which thej' cause to be committed ; and the authority oi their 
agent may be sufficiently proved against a corporatioa without showing aa appoiub** 
ment under seal.f 



CHAPTER III. 
EXECUTORS AND ADMINISTRATORS. 



Form No. 8. 
By an Executor. 

A B, Executor of the 

Will of O D, deceased . . * ... Ptcdntiffi 

veraibs 
John Doi& *,* t^* ..* Def$ndcmt 

Plaintiff states ^-~• 

1. (State oause of action.) 

2. That the said O D in his tife-time tttade bis last wilt, whereby 
he appointed the plaintiff executor thereof. 

3. That on the day of 18 , at , the said D 
died. 

4. That on tbe day of 18 , at ^ the said will 
was proved and admitted to probate in tbe Court of 

5. That thereupon, on tbe day of IS » probate of tbe 
said will was granted to tbe plaintiff. 

• The Kabomedan AssociatioQ of Heerat ». Baksbi Bam, I. L. B.« e All. 284. 

t YarboFoagh v. Bank of Ehigland, 16 Bast. 6 ; Smith v. Birmingham Cbs Go.» 1 
A. A E.626; MaoDd v. The M. A S. Canal Co., 2 Dow). K. S. 118 i Eastern Coantieft 
Bailway Co. t>. Brown, 6 Ex. 314 ; Goff ©, G. N. B. Co., 3 B. 4 B. 672; 30 L. J., Q. B.^ 
148 ; Met. Asylum Dist. «. Hill, 6 App. Cas. 193 ; 60 L. J., H. L., 853 ; and seo Mill vw 
Hawker, h. B., 9 Bi. 800; L. B., 10 Ex. 92 ; 43 I*. J., Ex., 129. 
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CHAP. III.—EXECUTORS AND ADMINISTRATORS. 7 

Form No. 9» 
By an Administrator. 
Plaintiff states : — 

1. (State cause of action accruing to the intestate.) 

2. That on the day of 18 , at , the said 
A B died intestate. 

3. That on the day of 18 , letters of administration^ 
to the estate of the said A B were issued by the Court of to 
the plaintiff. 

Necessary Averments.— When the plaintiff sues lo a representative charac- 
ter, the plaint should show, not only that be has an actual existing interest in the 
subject-matter, but that he has taken the steps necessary to enable him to institute 
a suit concerning it ;• therefore, when the plaintiff sues as executor or administrator, 
he must allege that he has proved the will, or taken out administration to the estate. 

Parties. —When there are several executors or administrators, they should all 
be made parties to a suit against one or more of them.f 

Survivorship of Bepresentation. — When probate has been granted io 
several executors, and one dies, the entire representation of (he testator accrues to 
the surviving executor or executors.) 

When Bzeoutors or Administrators may sue.— No right as executor 
can be established in any Court of Justice, unless a Court of competent jurisdiction 
within the province shall have granted probate of the will under which the right is 
claimed, or shall have granted letters of administration under section 180 of the Suc- 
cession Act, 1865, and no right to any property of a deceased person, who has died 
intestate, can be established in any Court of Justice, unless letters of administration 
' have been first granted by a Court of competent jurisdiction. Section 180 provides 
that when a will has been proved and deposited in a Court of competent jurisdiction 
situated beyond the limits of the province, whether in the British dominions or in 
a foreign country, and a properly authenticated copy of the will is produced, letters 
of administration ma/ be granted with a copy of such copy annexed. 

Bffeot of Probate and Letters of Administration.— An executor or 
administrator of a deceased person is his legal representative for a^Z purposes, and all 
the property of deceased vests in him as such ;§ and probate or letters of .ad minis, 
tration shall be conclusive as to the representative title against all debtors of the 

• Civil Procedure Cdde, s. 50. 

t Civil Procedare Code, s. 488. 

{ Saooession Act, 1865, ss. 186 and 190; and Probate and Administration Act, 1881, 
fl. 11. 

§ Saooession Act, 1865, s. 179, and Probata and Adminiatration Act, 1881, s. 4. 
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8 OltAP. m.—aXECUfORS AKD ADMINISTRATORS. 

deceased abd all pefsohs holding property which beibngs to him, and shall a£Pord full 
indetiinity to all debtors paying theif debtS) atid all persons delivering up such pro- 
perty to the person to whom such pfobate or letters of administration shall have beeti 
granted »<> 

AdministmtiOti duying ^tiding dtdt.— When there is no eieonCor of 
administrator of a person dying during the pendency of suit, an administrator tnay be 
appointed to represent the deceased in that suit only^ who may be the nominee of a 
party to the 8uit.f 

Survival of Bights of Action tof WrotiS0«-^All rights of action fat 
wrongs survive to, and against^ the executor of administttitof of a deceased petsoiii 
except suits for defamation, and for injuries to the person tiot oatsing death ;f an^ 
when death is caused by the wrongful act, the representative mtty sde tmdef Act ill* 
of 1855. 

Bzeontioxi.— In suits against the fepfesintfltives of a deooafied pefsoti, eteen^ 
tion may issue against the immoveable property of sach deceased person in the eamd 
manner as in bis lifetimcj 

liimitation.— In suits by execntonri, odmlnistfistortf, of represetitativee, nndef 
Act XII. of 1^, one year, from the date of the death of the person wronged ;)| f i^ 
against them under the same Act, two jreiini, from the time when the wrOisg con<*' 
plained of is done.^T 

OertxflGates to OoUeet Debt6.— Ko debtor of anj^ person deceased shall he 
compelled in any Court to pay his debt to any person daimitfg to be entitlecf to ther 
effects of any deceased pefton, or any pert thereof except on the production of te 
eertificnte granted under Act SXVII. of 1060, or of a probate or letters of adminis-- 
tration, unless the Court sbsH be of opinion that the fttj^ment of the debt is with- 
heM from fraud uleirt or vexatious mothres^ and not from any reutfotimbfe cfodhi atf to^ 
the party entitled -,** it is not an iofperintrve condition precedent to the institution of 
8 suit by the legal representative of a deceatsedl person for a debt due to his estater 
that such legal representative should first obtain n certificate tno^r Act XXVII. of 
18G0 f but if ther Court oonsiders that flie debtor has grounds for a " reasoYkabttf 
doirbt'^ as to the party entitled^ it moy refuiBO ta issue any oompuliOTy prooiess to^ 
enforce paymeDt^ irarlil tin plaintiff has obtftioed the #e<|Di8ffe'eertiicate/f f 



• Snooession Act, 1805, s. ^^^ 
t Spooession Act, 1866, s. 282. 
' t Bneoeesioo Aet, 1866, a. 268, and Profaater attd AdiMinislratiott Ael, 1881, s. 6^f 
ftnd Act xn. of I865w 

1$ 9 Geo. ly., c. 38, s. 4^ 
• II Art. 20, Limitation Act, 1877^ 
T Art. 88, LimitatioB Act, 1877r 
«• Act XXVn. of 1860, s. 2. 
ft LadimiD «. Gaya VrtmA, h L. B., 4 All. 48$. 
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CHAP, IIL— EXECUTORS AND ADMINISTRATORS. 9 

Oertifloate Ctonohisive mi to B^reMiitetive Oliaraoter.— A oertia- 
oate ander Act XXVII. of 1800 ia, ander seciion 4 of the Act, oondusive of the repM- 
tenUUve character, and a full iademnity to all pereons paying their debts to him^* 

' BflEtot of Oertifloate.— A certificate ander Act XXVII. of 1860 gives no title 
to the property in tacoesdon to the deceaaed, neither doee it aathorise the holder to 
sue for and collect debta which have accmed dae after death of the deoeaaed to 
peraona who have aubaeqaentfj beoome ownera of hia property .f 



Form No. K). 

Against an Exboutor or Administrator. 

Plaintiff states :~ 

1. (State canse of action against the decedent.) 

2.' (Allege death of decedent* and defendant's appointment as exe* 
cuter or administrator, as in preceding forms.) 

3. That said defendant as such executor (or administrator), in pur- 
suance of an order of the Court of , caused a notice to the 

"creditors of «aid deoea0ed to be published in , the same being 

newspapers designated by said Court, requiring all persons having 
claims against said deceased to exhibit them with the necessary vouchees 
to the said executor (or administrator) at (specify the place) with- 
in months aftor the first publication of said notice ; that said notice 
was first published on the day of 18 . 

4. That on the day of 18 , at • , the claim 
hereinbefore set forth, and upon which this suit is founded, was duly 
presented in writing by the plaintiff to the defendant as such executor 
(or administrator) for allowance ; and that the same was by him rejected 
on the day of 18 • 

Practice. — An dtecotor or admioiatrator is not liable for daima of which he had 
no notice at the time of diatribution, proriiled he haa publiahed the notice required 
by aeotion 320 of the'Snooeaaion Act, 1865. 

When Suit lies. — A pUintifE is entitle<] to ane the legal repreaentativ^ of hia 
deceaaed debtor, and to obtain a decree against him, without proving that aaaeta 
have come into hia hands. It ia sufficient if there are aaaeta of whioh he may 
become posaeaaed.f 

__^ — ._. 

• Ganra o. Gi^adhi, I. L. B., 4 All. 356. 

t Gaoree Byjoath «. Mnaaamni Loohon, 22 W. R. lOS; Mnaaamot Jhai^ v. Moaaa- 

mot Damonah, 17 W. B. 948. 

F. P. — 2 
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10 CHAP, IV.— INSANE PERSONS. 

Formof Decree. — The deoree shouM mention that it is against (he defend- 
ant in the character of reppesenUttive ef the deceased, and should be ezeouted as 
directed by section 2b2 of the Civil Procedure Code.^ 



CHAPTER IV. 
INSANE PERSONS. 



Form No. n. 
Bt an Insaite Person Suing by his Guardian. 

A B, residing at , a person of unsound mind, 

by his guardian D, residing at ... Plaintiff, 

versus 
EF ... ««. ... ... DefendcunL 

PlaintiflP states^ — 

1. (State the cause of action.) 

2. That on the day of 18 , in the Court ef \ 
the said A B was adjudged to be 6f unsound tnind 4tnd iDcapa1i)le of 
-managing 1iis affairs. 

:3. That afterwards on theisame day (or on t^e day of 

18 ), the said Court appointed the above-named O D the guardian 
of the person And estate of the said A B. 



Form No. i2« 
Against the Guardian of an Insane Person. 
A B, residing at ... ... • . , Plaintiff, 

versus 
C D, residing at , guardian of E F, a person 

of unsound mind ... ... ... Defendant. 

• ' Plaintiff states :— 
• 1. (State the cause of action against the insane person.) 

2. That on the day of 18 , the said £ F was ad- 

judged by the Court of to be a person of unsound mind. 

* Girdharlal v, Baishio, I. L. R., S Bom. 309. 
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CHAP, ir.—nrsAirE PERsoim m 

8. That the defendant was, on the day of 18 , ap^ 

pointed by tbe said Court guardian of the person and estate of the said 
E F, and that he the defendant accepted said appointment, and is no^ 
such guardian.. 

Wherefore pfaintiff prajrs for judgment and decree for Id., 
and all costs of suit to be paid out of Hie estate of the satct 
E Fin the hand^ of tbe defendant. 



Definitions: — The tomr " imsoand min.-!** in seetion V of Act XXX IV. of 
1858 comprehends imbecility, whether coogeDital or arising from o1d~ ftge, as well^ 
88 Itanacy or mental alienation resnlting from disease.^ " Lunatio'^ means any per- 
80i> who shall have been found by due course of Taw to be of unsound' mfnd an(F 
incapabre of managing hfs affairs ; and "person of unsound mihd^'' means any^ 
person, not a minor, who, not having been found a hmatiiB, ^all be incapable^ 
from infirmity of mind, to- manage bis own afEairs.f^ 

Presamptioii! ae to Sianit7.^There is a presumption in the first fnstance r» 

favour of sanity ;. but general lunacy being established, the onus Kdb on the party^ 

' alleging a lucid interval to prove- not merely a cessation of violent symptoms, but 

a restoration of mind sufficient to enable the party to judge oonrectly of bis act.} 

lAninkaimesSi— Safar as tbe ability to contract is ooDcerned^ drunkenness 
18 classed with insanity^ 

Liarbility oflnaana Persons. —In Engfand, if the plaintiff was ignorant of 
the insanity, and the transactron was fair and bond Jide on hfs part, the contract will^ 
be ralid,!! but here all agreements with persons of unsound mfn^are absolutely void» 
In any ease, however, the property of an insano person is Kabfe for neoes8arie» su{^ 
plied to him, or to any ene whom he is legaNy bound to support.^ 

Fteotioe.— A guardian ctd litem cannot be appointed und9r Ctmpter XXXI. of 
the Code of Civil Prooedtire for a lunatic defendant to whom Act XXXV. of 1858^ 
applies, until tbe d«|endant has been- adjudged a- Innatrc under the proviiBions of 
that Act.*» 



• In ike matter of Cowatsjee Beramjee, I. L. B., 7 Bom. 16.^ 
t Trustee Act, 1866, 9,2, 
t Hall V. Warren, 9 Ves. 611. 
§ Contract Aet, 1872, s. 11^ HI. (»>. 

II Mellon 9, Camronx, 2 Bx. 487; 4 Ex. 17; Bead «. Leggwd, 8 Ex. «87j L. J. 20 
Bx. 308; Heaven v. McDonnell, L. J. 28 Ex. 826; 9 Bx. 809. 
f GoBtract Act, 1872, s. 68. 
•• Jbnnagadia Sobbaya v. Tbatipaithi, I. L. B., 6 Mad» 88a 
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12 CHAP, v.— JOINT TENANTS Jk TENANTS IN COMMON. 

A person who was appointed manager of a 1 una tic V affairs - by consent ob- 
tained wbile she was of sound mind, and who is capable of making a defence on 
her behalf, is competent to represent her in a suit, althongh not appointed under 
the law as representative of the insane.* 

Where a euraior UmU, duly appointed in Scotland to a person absent from 
India on leave, prayed through his attorney, among other things, for an order 
authorizing him to draw certain moneys belonging to that person, and filed a 
*' Court of Session Extract^ of the " act of decree," whereby the said eurmtor bcmia 
was appointed, the Court refused the order, as there was no evidence that the person 
was of unsound mind and incapable of managing his affairs, or that the curator 
bad given security, or that funds wer6 required for the maintenance of the alleged 
insane person.f 

A person alleged to be a lunatic, though not found so under Act XXXV. of 
1858, may appear in person or by vakil.t Chapter XXXI. of the Code does not 
apply to suoh persons. 



CHAPTER V. 
JOINT TENANTS AND TENANTS IN COMMON. 



Form No. 13. 
By Joint Tenants and Tenants in Common. 

Plaintiff states :-— 

1. That the property hereioafter mentioned and described is owned 
in common by the plaintiffs. 

2. (State cause of action.) 

[Demand of judgment] 

p^u-ties— All the members of a joint family sboold sue together ; those only 
who refuse should be made defendants.§ 



• Sfila Chnnd v. Sroemotty, iS W. B. S8. 
t in the matter of J. T. Welsh, I. h. IL, 8 Bom. 280. 
{ Uma Snndari t^. Ramji Haldar, I. L. B., 7 Cal. 243. 
§ Bajaram Tewari v. Laohoina P^shad, 13 W. B. 478. 
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CHAP, VI,— MINORS. 13 

CHAPTER VI. 
MINORS. 



Form No. 14. 

By a Minor suing by Guardian appointed under 
Act XL. of 1858. 

A B, a iDinor residing at , by C 1)» his guardian... Plaintiff, 

vtrsua 
EF r" »•• ••• ••• Defendant. 

Plaintiff states :— 

1. That be is nnder eighteen years of age. 

2. That on the day of 18 , the above-named C D was 
duly appointed by the Court of guardian of the property and 
person of the plaintiff. 

3. (State cause of action.) 



Form No. 16. 
By a European British Minor suing by Guardian 

APPOINTED UNDER AcT XIII. Of 1874. 

Plaintiff states :— 

1. Thai he is a European British subject, and under eighteen years 

of age. 

2. That G H, plaintirs father (or mother), by his will (or other 
instrument, as the case may be), duly proved and admitted to probate 
in the Court of , appointed the said C D guardian of the person 
and property of the plaintiff (or that, on the day of 18 , 
the above-named C D was duly appointed by the Court of 
guardian of the person and property of plaintiff). 

S. (State cause ol action.) 
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1* CHAP. VI. ^MINORS. 

Form No. 16. 
By a Minor suing by his Guardian ad litem, 
A B, a minor residing at , by his next friend, C I), residing 

at .., ... ... Plaintiflf, 

versus 
E F ... ... ... Defendant. 

Plaintiff states :— 

1. That he is under the age of years, to wit, of the age of 

years. 

2. That on the day of 18 , the above-named C D 
was duly appointed by this Court the guardian of the above-named 
A B for the purposes of this suit. 

3. (State cause of action.) 

Pluotice. — A minor mnet be represented by an adalt person, who 19 called his 
next friend, and is appointed by the Court, except where there is a gnardian duly 
appointed bj law ;^ and no person shall be entitled to institute or defend any 
suit connected with the estate of a minor, until he shall have obtained a certificate of 
administration, unless with the leave of the Court when the property is of sniall 
value, or for any sufficient reason. A volunteer guardian has no right -to sue on 
behalf of a minor ; the accord or refusal of permission to sue is a matter in the 
discretion of the Court ;t the mere admission of a plaint by the Court does not 
sufficiently indicate that sanction is accorded ;j: but where the uncle of a minor 
instituted a suit on his behalf without obtaining, the formal permission of the Court, 
and the uncle's right to sue was denied by the defendant, and the first issue framed 
was whether he had such right, and the Court decided that he had such right, it 
was held that although permission to sue, or defend a suit, on behalf of a minor^ 
should be formally granted to be of effect, snoh decision might be fairly accepted 
as a sufficient and effective permission to the ancle to sue, and he was competent to 
maintain such suit ;§ and so also where the suit was for property of small value, 
and the defendant raised no objection in the Court of first instance, and the suit 
was decided in favour of the minor, it must be taken, under the circumstances, that 
the suit was instituted with the Court's permission.|| And where the mother of a 
minor, who did not hold a certificate under Act XL. of 1858, was sued on behalf 
of the minor, and she did not obtain permission to defend th^ suit on behalf of 
the minor, but the Court allowed her to answer to the suit on behalf of the minor, 
it was held, under the circumstances, that it must be inferred that the Court had 
given her permission to defend the suit.^ 

•*86e Chapter XXXI., Civil Procedure Code; Aot XL. of 1868 ; and Act XX. of 1864. 
t Bnssick Das Bairajy o. Preonath Misree, I. L. B., 10 Cal. 102. 
X Dnrga Churn Bhaha v, Nilmoney Dass, I. L. B., 10 Cal. 184. 
§ Pirthi Singh v, Lobhan Singh, I. L. B., 4 All. 1. 
II Kedar Naih v. Debi Din, T. L. R., 4 All. 165. 
^ If Janki v, Dharam Chand, I. L. R., 4 All. 177. . ^ , 

Digitized j3yVjOOQlC 



CHAP. VI— MINORS. 15 

The effect of section 3 of Act XL. .of 1^58, read with section 440 of the 
Code of Civil Procedure, is, that a minor plaintiff must not always sae by his next 
friend ; bnt when the suit relates to the minor^s estate, the person representing the 
^inor must either hold a certificate under the Act, or must obtain the sanction of 
the Court for the suit to proceed.® 

Who may be Guardian ad litem.— Any person, being of sound mind and 
full age, may act as next friend of a minor, provided his interest is not adverse to 
that of such minor, and be is not a defendant in the suitf 

Female Minors (Bengal).— In Bengal, the effect of section 21 of Regula- 
tion X. of 1793, and section 27 of Act XL. of 1858, is, that no person, other than a 
female, shall in any case be entrusted with the guardianship of a female minor.]: 

Duty of Chiardian.— It is undoubtedly the duty of guardians scrupulously 
to regard the interests of minors in dealing with their estates, and the Court will 
when necessary, enforce the performance of this duty. But the interests of in&nts 
would seriously suffer, if a notion were to prevail that guardians are bound, for their 
own security, to contest all claims against an infant's estate. Whether well or ill- 
fo;inded.§ 

Powers of Guardian over Suit.— By section 462 of the Civil Procedure 
Code, the next friend, or guardian ad litems cannot compromise the suit without the 
leave of the Court ; and such leave must be actii«illy, expressly, and not impliedly 
given ; and the terms of the section are not aufiiciently complied with by the Court 
passing a decree in the terms of the compromise presented by the guaidian ad 

A Court should not make a decree by consent against a minor without ascer- 
taining that it is for the benefit of the infant that such a decree should be pro- 
nounced.f 

And if the decree is for immoveable property, and the next friend is a person 
holding a certificate under Act XL. of 1858, the consent of the Court granting the 
certificate is also necessary .«* 

Liability of Minors.— The property of a minor is liable, though he is not 
personally liable, upon contracts made by himself for the supply to him of ** neces- 
saries," under which term are included not only the actual necessaries of life, but 
also such things ^ are suitable to his station in life, and to his particular drcum- 



• Dorga Churn v. Nilmoney Dass, I. L. B., 10 Cal. 184. 

t Civil Prooedore Code, s. 445. 

X Fuaheehun v. Kajo, I. L. B., 10 Cal. 15. 

f Baboo Lekn^ Boy v. Baboo Mahtab Chand, 17 W. B. 117. 

II Baja Oopal v. Muttapallnm Chetti, I. L. B., 8 Mad. 109. 

Y Bamoham Baha v, Mangal Siroar, 16 W. B. 282. 

•* Sheonnndon Singh p. Mussamut Kahsa, 6 All. 179. 
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16 CHAP, VIL— PARTNERS, 

itanoee tt the time ; his estate is also liable for Deceataries supplied 4o aBy one 
^liom be is legally bound to support.^ As to what are neeessariefl, see the 
cases cited below. f 

A minor is as much bound by a judgment in his own action as if he were of 
full age4 

How Minor may set aside Deoree.— Where amiaor is, throngh his guar- 
diau, a party to a suit which, on attaining his majority, he finds has prejudiced his 
interests, his proper course is, no doubt, to apply for a review of judgment ; but 
when the prejudice to his interests arises from transactions growing out of that suit, 
and is of such a nature that a mere review of judgment would prove utterly in- 
effectual, his only remedy is to proceedT against the persons in possession of his rights, 
making his guardian, through whom they have passed to those persons, a co- 
defendant with them.§ 



CHAPTER VII. 
PARTNERS. 



Form Na 17. 
Against Partners. 
Plaiotiff states : — 

1. That at the time hereinafter mentioned the defen^Jants were 
partners, and doing business as merchants (or traders or otherwise) 
at , under the firm name of A B & Co. 

2. (State cause of action.) 



Form No. 18. 
By a Surviving Partner. 
Plaintiff states : — 

1. That at the time hereinafter mentioned the plaintiff and one 
C D were partners, doing business as merchants (or traders or other- 
wise) at under the firm name of A B & Co. * 

2. (State cause of action.) 



• Contraot Act, 1S72, s. 68. 

fChapple V, Cooper, 13 M. and W. 252, 266 ; Bydn v. WoombwoU, L. E. 8 8z. 90; 
Watkina «. Dbnnnoo Baboo, I. L. R., 7 Gal. 140. 

X Modboo Soodan v, Rfl^ Pritbee, 16 W. E. 281 : see alio Orisb Cbonder «. ICfllflr, 
8 C. L. R. 17. 

§ Dab«e Dott v. Sabodra Bibee, 24 W. R. 449. 
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CHAP, VIL— PARTNERS. 17 

3. That on the day of 18 , the said C D died, leav- 

ing the plaintiff the sole survivor of the said firm. 

Practioe. — Where the title of a caase contains no other desifi^atioQ of the 
party plaintiff than tlio name of the firm, it is defective. 

Suits between Partners.— Partners cannot sue one another ; they can only 
ask for a dissolution and accoanting. 

Attachment of Partnership Property.— Property belonging to a part- 
nership cannot bo seized in exeoation of a decree against one partner only. Ac- 
cordingly, where a suit was brought against one partner only, and the decree mode 
him alone liable, it was held that only his prop'&rty coald be attached in execution 
of that decree. The proper course for a partner, seeking to remore an attachment 
OQ partnerRhip property in execution of a decree against one partner only, is to sue 
for a dissolution of the partnership, and an accounting with a view to ascertain the 
amount clue to the partner in execution against whom the partnership property is 
attached.® 



Form No. 19. 

Against a New Firm for the Debt of a Former Firm 
WHICH the New Firm have taken upon themselves. 

Plaintiff states :^ 

1. That defendants C D & E F are partneni, carrying on, under the 
firm name of Z& Co., at , the business of merchants, which was 
formerly carried on there by C D & H under the firm name of 
X. & Co. 

2. (State the cause of action against the former firm.) 

8. That on the day of 18 , the said partnership, 

which up to that time existed between C D & G H in the said 
business, was dissolved by mutual consent (or as the case may be). 

4. That the said business was thenceforth carried on by the de- 
fendants C D and E F, the said G H thenceforth ceasing to have 
any interest in the said business. 

5. That afterwards, on the day of 18 , it was agreed 
by word of mouth (or in writing, or if by implied contract, state the 
agreement as a fact) between plaintiffa and the defendants, and the 

* Kftrimbhai v. The Conseryator of Foreste, L L. B., 4 Bom. 223. 

P. P.— 3 
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18 CUAP, VII 1.— PUBLIC OFFICERS. 

said Q H, that the defeDdants should become liable to the plaintiff for 
the re- payment of the said loan of Rs. and the interest 

thereon to the plainiiff, and that Q H should be discharged from all 
liability in respect thereof. 

6; That defendants .have* not re-paid the said 1oan« 



OKAPTEU YIIl. 
PUBLIC OFFICERS. 



Form No. 20. 
Agaixst Bailiff for not Executing Warrant of Attachment. 
Plaiiitif! states: — 

1. That at the time of issuing theexecntion hereinafter mei^ODed 
the defendant was Bailiff of the Court of 

2. That on tlte day of 18 , decree -was passed in a 
^uit in the <9aid Court in favour of the plaintiii against one E F for 
Rs. 

3. That on the da; of 18 , a warrant -of attachment 
against the property of the said E F was issued upon the said decree^ 
and directed and delivered to the defendant as Bailiff aferexaid. 

4. That on that day, and during a reasonable time afterwards, the 
eaid E F had (a large quantity of general merchandize) in his shop. No. 

., Merchant Street, Rangoon, out of which the said decree might 
have been satisfied, of which the defendlint had notice. 

6. That 'he refused and neglected to attach the «aid property or 
any part thereof (or as the case may be ; and if he attaches a pari^ 
specify it) as by said warrant he was required to do. 

6. That by reason of the premises, tjie plaintiff l^ beeti unable to 
obtain the said money, and is likely to lose the same. 



Form No. 2L 
•Against Bahjff for not Executing Warrant of Arrest. 
1 & 2. (Allege as in preceding form.) 

3. That on the day of 18 , a warrant of arrest of the 

person of the said E F was issued upon the said decree, and directed 
and delivered to the defendant as Bailiff aforesaid 
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CIIAr. VIIL— PUBLIC OFFICERS: IJT 

4. That the defendint, well knowing that the said E P was then 
at. , neglected to execute said warrant, and falsely and deceit- 

fully returned on the same that the said ET F was not to be found. 

Gk>vemment. — The QoFcrnment can sue and be sued under the style of ** The • 
Secretary of State for India in Council.'** 

Foreign State.— Any Foreign State or Sovereij^n is entitled' to sue in our 
Courts, in their recognized names, to enforce the private rights of the head or of 
the subjects of the Fbreign State ;t but a Foreign Sovereign cannot maintain a- 
anit for innovations of his prerogative rights as reigning-Sovereign.J " A Soveroiga 
Prince or Rktiing Chief, or Ambassador or Envoy of a Foreign State, can only bo 
sued in the Courts of this country with the consent of the Governroeni certified by 
one of its Secretaries, and only in the cases following : — (t) where such Prince, 
Chief, Ambassador, or Envoy, has instituted a suit in such Court against the person 
desiring to sue him ; or (2) when the Prince, Chief, Ambassador, or Envoy, by him- 
self or another, trades within the local limits of the jurisdiction of such Court ; or 
(3) where the subject-matter of the suit is fmraoveable property situate within tho 
said local Timits, and in the possession of the Prince, Chief, Ambassador, or Envoy.§ 

(Government where to be soect — Suits against Goveraroent must bo 
brought where the cause of action has arisen. || 

Notice. — ^Two months^ notice must be given before instituting suit against tho 
Secretary of State, or against a public officer, ia respect of an act purporting to be 
done by him in his official capacity ; and the plaint mast contaia a^ statement that- 
such notice has been given.^ 

Statutory Protection of Judicial Officers.— By Act XVIir. of 1850, no 

person is Ifable for any act done, or ordered by him to be done, in the discharge of bis' 

judicial doty, if witliin bis jnrt^ictton,eve& though he acted maliciously ;^^ ia such 

a case the question whether he acted in goocT faith does notarise ;tt nor is dk judicial 

officer liable for an* act done withmit jurisdiction, if he in> good faith believed himself 

• Civil Ptooedur© Code, n. 416—418. 

t Civil Prooedore Oode^ s. 431. Beer Chnnder Manikya tr. Ishan Cbnnder Fardbuo, 
I. L. B., 10 Cal. 137; Bn»peror of Brazil v, Robinson » a A. and B. 801 ; U. 8. v. Wagner, 
L. B.. 2 Ch. App. 582 .-U. S. v. Mokal, L. R., 3 Ch. App. 79. 

I Emperor of Austria v. Day, 30 L. J. Ch. 690^, Mostyn «. Fabrigas, 1 Smith's L. C, 
6th ed., 663. 

§ Civil Procedmv Code, s. 433; 

II. Subaraya Hadali v. The €k>vernment, 1 Mad: 286 ; Bundle v, Siscretary of Stato* 
in Council, I Hyde 89 ; see also Hearsay v, Seoretary of State, 6 All. 46. 

Y Civil Prooedore Code, s. 424. 

^ Collector of Sea Customs, Madras 9. Pttnniar Chitambaram, I. L. B., 1 Mad. 80-; 
Prahlad Mahanidra p. Watt, 10 Bom. 346. 

tt Meghraj v. Fakir Hassaiin 1. L. B., 1 All. 280^. 
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20 CHAP. VIII.— PUBLIC OFFICERS, 

to have JQrisdictioQ. Where the defeadant acted without jurisdiction, his liabi- 
lity would depend, not on whether the act done was maliciously and without reason- 
able or probable cause, but wl>ether it Mras within the protection of Act XVI 11. of 
1850, that is to say, whether it was done in good faith.* Act XV III. of 1850 is for 
the protection only of judicial officers, and of officers acting under their orders.f 

What is Gk>od Faith. — " Good faith " under the Act means an honest be- 
lief on inquiry and consideration.^ 

Necessary Averments. — ^The plaint in a suit against a Judge, for an act 
done whilst acting judicially, must state not only that he had no jurisdiction, but 
also that he bad no reasonable or probable cause for supposing that he had juris- 
d{ction.§ 

Protection of Ministerial OflBLoers, — Suit will lie for what is done by an 
officer ministerially, unless he acted under ttie orders of a judicial officer, in which 
case he is protected by Act XVIII. of 1850, or unless he is protected in special cases, 
as in the case of police-officers under secftion 43 of Act V. of 1861. And when 
mioisterial officers are given protection under any Act, if they bond fide, and not 
ah^urdly, believe that they are acting according to law, they are protected, although 
they in fact aet illegally ,{| 



Form No. 22. 

AoAiNST A Jailor for an Escape. 

Plaintiflf states : — 

1. That at the time of issuing the execution and the escape here- 
inafter mentioneid, the defendant was Jailor of the Jail. 

2 & 3. (Allege decree as in form No. 20, and issue of warrant as 
in preceding form.) 

4. That tliereafter the said E F was arrested, and committed to 
Jail, under a warrant issued by the said Court, directed and delivered to 
the defendant as Jailor of said Jail, whereby he was'required to detain 
him in custody until he should be discharged accordiog to law. 

• Cplleotor of Sea Costonra v, PaQniar, I. L. R., 1 Mad. 89. 

t Sinclair v, Broogbton, I. L. R., 9 Cal. 841. 

t Rangnnada Rau v. Nathamaoi Tbatha, 6 Mad. 423 ; Tarakuath Mookhopadhya v. 
Collector of Hooghly, 4 B. L. R. 37 1 Vioayak Diraker v. Bai Itcha, 3 Bom. 36 ; Vithoba 
Malbari v, Corfield, 3 Bom. App. 1. See also Collector of Sea Customs v. Ponniar, I. L 
R., lMad.89. 

S Prahlad Maharndra o. Watt, 10 Bom. 346. 

II Spoouer v. Jaddow, 4 Moore 363. 
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CHAP. VIIl-^PUBLIC OFFICERS. 21 

5. That, Id violation of bis dttty as such Jailor, defeiKlant has since 
(to wit, on the da? of IS ) permitted miid £ F to 

escape to the dauMge of the plaintiff B». 

Liability of NiEUsir. — Wliere tlie jndgnrenrt-rfebtor w»r alreacly in the Ci? Jail 
in e:ceoution of anotlier decree, the nozfr retarned the warrant teethe Conrt which 
issued it, before the time it had to run had expired. The Coirt again sent it to the 
nazir, and it was difly received in his office f bnt before he beeame aware of thi» 
fact, the judgment-debtor liad been relieaeed, and had l«ft the district, aad couM not 
be found. It was heKI that the nazir ought not to have sent the warrant back, ami 
that there was no necessity for a fresb order on it until the time which it hud to 
rim had expired,, and that, if the naeir forgot the existence of thw ouexeeuted war- 
rant, and thus allowed tlie debtor te» be releawed from- the former process, when he 
ought to have been re-arrre8te<l umler the ptaintilTs warrant, there was actual ncgli- 
^nce on his part, making htm liable in damages ta the plaintiff,® 

* Kastnr Chand v. Baiji Sada 8biv, I, L, B., 4 Bom. 65. 
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SECOND DIVISION. 

SUITS ON CONTRACT. 



FIRST SUB-DIVISION. 
SUITS FOR DEBT. 



CHAPTER I. 

ACCOUNTS. 



Form No. 23. 
For Money due on an Account. 

Plaintiff states :— 

1. That between the day of 18 , and the 

day of 18 , at , the plaintiff supplied to the defend- 

ant various articles of drapery, and accounts and invoices of the goods 
80 supplied, and their prices were from time to time furnished to the 
defendant, and payments on account were from time to time made by 
him. 

2. That on the day of 18 , a balance remained due 
to the plaintiff of Rs. , and an account was on that day sent 
by the plaintiff to the defendant showing that balance.^ 

3. That on the day of 18 , the plaintiff's collec- 
tor saw the defendant at his house, and asked for payrtient of the sai<l 
balance, and the defendant then paid him Rs. on account of the 
same.' The residue of the said balance has never been paid. 

Effeot of Adjusted Account.— The adjustment of an account can operate 

either as a revival of an original promise, or as evidence of a new contract. IE it bo 

. used as an acknowledgment, giving a fresh starting-point for computing a new 

period of limitation, it must be made in writing, and signed, before the expiration of 

the period of limitulion proscribed. II it is to be used as evidence o£ a new 



Digitized by VjOOQ IC 



CHAP. I.— ACCOUNTS. 28 

contract, farnishiDg a basis for a new cause of action, it mnst contain a promise in 
writing, duly signed as required by the Contract Act, 1872, section 25, clause 8— 
a bare statement of an account not being such a promise.* 

Limitation. — In a suit for the balance due on a mutual, open, and current 
account, where there hare been reciprocal demands between the parties, three years 
from the dose of the year in which the last item admitted or proved is entered in 
the account ; such year to be computed as in the account.f The moaning of the 
words, " close of the year,'* in the corresponding article in the Act of 1859, were 
thus explained by Norman, J : "I can only conclude that the year is not necessarily 
to be the English year, or the Bengali, Sumbat, Mahajani, or Fusli year, but may be 
something different. It is to be the year reckoned in the accounts. If the accounts 
are made to the particular date on which the books are closed, I think the parties 
are allowed three years from the end of such conventional year.]; 

Literally construed, clause 85 would apply only to cases in which both partiet 
have, in the course of their dealings, made actual demands on one another. The 
more reasonable and more probable intention of the framers of the clause appears to 
have been, that it should apply to cases where tfie course of business has been of 
such a nature as to give rise to reciprocal demands between the parties ; in other 
words, where the dealings between the parties are such, that sometimes the balance 
may be in favour of one party, and sometimes of the other.§ 



Form No. 24. 
On an Account Stated. 
PlaiDtiflF states : — 

1. That on the day of 18 , at , (or by letters, 
bearing date the day of 18 , and tlje day of 

18 , respectively), an account was stated between the plaintiff and 
defendant, and upon such statement a balance of Rs. was 

found due to the plaintiff from the defendant. 

2. That the defendant has not paid the same. 

Aocount Stated Defined.— An account stated is an admission of a sam of 
money being due from the defendant to the plaintiff, and is usually made when there 
have been various dealings between the parties, and finally a balance is struck, and so 
much found due from one to the other. It amounts to a new contract between the 

• Samji V. Dharma, I. L. R., 6 Bom. 683. 
t Art. 85, Limitation Act, 1877. 
t Srinath Das v. Park Pittar, 6 B. L. R. 550. 
§ Narrandas v, Tissaodas, I. L. B., 6 Bom. 134. 
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24 DIV, IL— SUITS ON CONTRACT. 

parties, in which case it fnrniBhes a new caune of action .• The mere Tendering: of 
an account does not make a stated one ; but, if R is receiv^ed, its correctness admit- 
ted, or offer made to pay it, it becomes a stated account, and when a party receives 
an account, and keeps it for a reasonable time, without objecting to it, he will be 
. eoQHidered as acquiescing in it, and it will have the force of an account stated. 
Long acquiescence makes ao aocount an account stated.f 

How to be Stated.— The account must be stated to pluoUff or his agent, and 
is not sufficient if made to a Btranger4 

Bflbct of Account Stated. — An account stated alone does not eztingoisli, or 
supersede, or alter, the previous debts respecting which it is stated ; § but it may, by 
agreement, effect an extinction of cross demands, and so operate as payment pro 
tanto ; {] and in such ease the discharge of the other items is a sufficient consider- 
ation to support the debt for the balance, even though the account contained claioM, 
for which action would not lie.^ 

Evidence.— The statement may be proved by writing, as by bill or note,** if 
properly 8tampcd,tf or an I U,JJ or by oral evidence.§§ 

When Suit Lies.— The claim upon an account stated lies when there is an 
absolute acknowledgment made by the defendant to the plaintiff of a debt due' 
from him to the plaintiff and payable at the time of action brought.|||| 

Necessary Averments.— When the account stated, or admission of liability, 
hashceu made in writing, it should be so stated, and when the admission relied on is 
not express, but is to he gathered from letters, conversation, or circumstances, the 
amount claimed should be alle,ii:ed to be due upon an account stated, and the letters, 
&o., should be refefred to generally. 



• Batta Ram t>. Mussamut Nano, Punj. Reo. No. 3 of 1878*; Per Lord Abinger, C.B., 
in Irving c. Vei&oh, 3 M. and W. 90, 106. 

t 1 Story Eq. Jar., s. 526. 

{ Breckon v. Smith, 1 A. and B. 488 ; Tuck 9. Barrow, 7 B. and 0. 623. 

§ Fidgett V. Penny, 1 C. M. and B. 108 ; Smith «. Page, 15 H^ and W. 688 ; Perry v. 
Atlwood, 6 E. and B. 691 ; 25 L. J. Q. B. 408. 

II Ashby V, James, 11 M. and W. 642 ; Callander «. Howard, 10 C. B. 290. 

f Lnyoock v. Pickles, 4 B. and 8. 497 j 38 L. J. Q. B. 43. 

•• Wheatly v. Williams, 1 M. and W. 533. 

ft Green v. Davies, 4 B. and 0. 235 ; Jones v. Ryder, 4 M. and W. 32. 

tt Jacobs V. Fisher, 1 0. B. 178 j Wilson t>. Wilson, 14 C B. 616 ; Gartis v. Bickarda, 
1 U. and C. 46. 

§§ Kamilikare v, Somaoamudderam, 1 Mad. Rep. 183 ; Newhall v. Holt, 6 M. snd W. 
662 ; Singleton v. Barrett, 2 C. and T. 368. 

nil Wayman v. Billiard, 7 Btng. 101; Knowles e. Michel, 18 Ea<t 249; Hiorhmore v. 
Primrose, 5 M. and S. 65; Porter «. Cooper, 1 C. M. and B. 887; Wray v. Milestone, 5 
M. and W. 21, 24 ; Buck v, Harst, L. B., 1 0. P. 297. 
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When Suit will not Lie.— When acooaats between a creditor and his 
debtor have been stated, and the latter gives the former a bond for the balance 
found due by him to the creditor, the latter is precluded from subsequently suing 
on the account stated for the balance which had been found due.^ 

Practice. — If the plaintiff fail to prove the alleged settlement of aooonnts, 
the Court should frame additional issues, and enter into evidence regarding the 
items composing the account, and decree the claim regarding such items, if they 
are found to be due, and not otherwise.f 

liiznitation.— In suits on an account stated, three years from the time when 
the accounts are stated in writing signed by the defendant, or his agent duly author- 
ized in this behalf, unless by a simultaneous agreement in writing signed as afore- 
said, made payable at a future time, and then from thattime.^ It was held under the 
former Acts that no oral statement of accounts will give a new starting point for 
limitation, unless the transaction amounted to a new contract, and extinguished the 
eld cause of action. But the Calcutta High Court have now ruled that article 64 
ef the Limitation Act, 1877, applies to an account orally stated. The Court said : 
'*It was ingeniously suggested in argument, on behalf of the plaintiff, that as article 
64 of tlie Limitation Act says nothing in the 3rd column as to accounts stated by 
word of mouth, that article mnst be considered as applicable only to aoeoants stated 
10 writing ; and that, as no special period of limitation is prescribed for suits upon 
ttccounts stated orally, the period of limitation for such suits would be six years. It 
is certainly difficult to understand what the Legislature could have intended by this 
omission ; but we think that, giving a reasonable construction to article 64, we mnst 
consider that the 2nd column means to fix three years as the period of fimitation 
in an suits upon accounts stated. To prescribe a limitation of three years in suits 
upon accounts stated in writing, and six years in snits «pon acconnts stated orally, 
would be an obvious absurdity .''§ 

Where t^e whole of an aeoonnt stated was written by a debtor himself with the 
introdnction of his nanw at the top of the entry, it was held to be sufficiently signed 
^ttbin the meaning of section 19, Act XV. of 1877.fl 

• Sirdar Eaar eu Ouuidravati, I. L. R., 4 AIL SSL 
t Kishen Pershad v. Bbawanee Deen, I Agm Rep. F. B. 47. 
t Art. 64, Limitation Act, 1877. 

§ Sheikh Akbar v. Sfaefth Khan, L L. B., 7 CaL 256 ; 8 a L. U. 5SS. 
II Jekesan Bapnji v, Bhowsar Bhaga, I. L. B., 6 Bott. 89 ; Andaiji Ealyaigi e. Dalahh 
Jeewan^ L L. B., S Bom. 88. 



F. p.— 4 
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CHAPTER II. 
AWARDS. 



Form No. 25. 

On an Award of an Arbitrator. 
Plaintiflf states : — 

1. That on the day of 18 , at , disputes and 
differences existed between the plaintiff and defendant concerning (a 
demand of the plaintiff for labour and services rendered to tho defend- 
ant at his request), and thereupon on the day last aforesaid the plaintiff 
and defendant agreed in writing to submit the same to the award of 
A B as an arbitrator between them ; a copy of which said agreement 
and submission is hereunto annexed, marked Exhibit A, and made part 
of this plaint. 

2. That thereafter the said A 6, having taken upon himself the 
burthen of the said arbitrament, and heard plaintiff and defendant touch- 
ing their said matters of dispute, thereafter on the day of 

18 , at , duly made and publisiied his award in writing of, an3 

concerning the matters so referred, and thereby said arbitrator awarded 
and declared that, after due appearance before him on behalf of this 
plaintiff and said defendant, he found that the said defendant was justly 
indebted to this plaintiff in the sum of Rs. for the services 

aforesaid ; a copy of which said award is hereunto attached, and made 
part hereof. 

3. That the plaintiff duly performed all the conditions of said 
award on his part, and afterwards, on the day of 18 , 
at , gave notice of said award to the defendant, and demanded 
of him payment of the said sum of Rs, so awarded to the 
plaintiff as aforesaid. 

4. That defendant has not paid the same, nor any part thereof. 



Form No. 26. 
The Same — A Shorter Form. 
Plaintiff states : — 

1. (As in preceding form.) 

2. That on the day of 18 , the said arbitrator awarded 
that the defendant should pay the plaintiff Bs. 

3. That the defendant has not paid the same. 
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Award how Enforoed.— Ad award may be enforced either by suit for 
specific performance thereof , or in the manner provided by the Civil Procedure Code. 
One of the advantages of adopting the remedy given by the Code is that a decree 
imssed in accordance with an award of arbitrators made without the intervention of 
the Court is not subject to appeal ;* such a decree is final, even if there has been 
corruption and misconduct on the part of the arbitrators.f A suit may be brought 
to recover damages for breach of contract to refer to arbitration, but damages would 
be noraiua], because there conld be no proof of the money-loss.t 

Form of Submission. — A snbmission to arbitration may be either oral or in 
writing, and an award upon a parol submission is perfectly good, and may be enforced 
by suit ]% the award also may be oral ; and where there has been an oral award, 
which the arbitrators intend subsequently to reduce to writing, the drawing np of 
the formal award is a purely ministerial act to give effect to the previously com- 
pleted judicial act, and the omission to take the signature of the minority of the 
arbitrators to the document, which formed the record of the award, is not fatal to 
the award. § 

Speoiflo Performance of Agreement to Refer. —Specific performance 
of a contract to refer a controvesy to arbitration cannot be hacl,|l but an agreement 
to refer, if in writing, may be enforced under section 523 of the Ciyil Procedure 
<?ode. 

Revocation. — At Common Law as well as in Equity', a submission to arbitration 
might, at any time before the award was made, have been revoked at the pleasure 
of either party, notwithstanding it was made irrevocable by the express words of 
the submission ,% but the Privy Council have ruled that when parties have agreed to 
Bobmit a matter to the arbitration of one or more arbitrators, no party to the agreement 
can revoke the submission to such arbitration, unless for good cause ; a mere arbi- 
trary revocation will not be permitted.**® It has been held not to be good ground 
for withdrawal from arbitration (1) that the arbitrator was entering into foreign 
matters, or (2) that a minor was likely to be interested who would not be bound. ft 

Agreement to Refer when Bar to Suit.— Before the Specific Relief Act 
it had been held that the ordinary clniiso for reference to arbitration contained in 



* Vishna Bhau v. Bavji Bhau, 1. L. R., 3 Bom. 18, aud cases there cited j Modoo- 
0oodhnno v. Odvoito Qham, 12 W. B. 85. 

t Ramanoogra v. Mnssamut Putmoola, 7 W. R. 206. 

J Rnssell on Arbitration, 67 j Livingstone v. Ralli, 5 B. and B. 134, 24 L. J. Q. B. 26^; 
Btroet «. Rigby, 6 Tea. 814; bat see Thomas v. Fredericks, 10 Q. B. 776; Russell on 
Arbitration, 63 j Bahal Singh v. Shibo Bam Singh, W. R. 76. 

§ Dandekar o. Dandekars, I. L. R., 6 Bom. 663. 

II Speoifio Relief Act, 1877, s. 21. 

% Russell on Arbitration, 147 — 156. 

•• Pestonjee v. Maneokjee and Co., 12 Moore's I. A. 112. 

tt Bam Coomar v. Kala Chand, 21 W. R. 895. 
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commercial contracts did oot oust the juiisdietton of the Courts, or preveiit an actioa 
being brought on the principal contract, unless they provided that no Ruit should be 
brought until the decision of the arbitrators was pronounced ;^ but now section 
SI of the Specific Belief Act, 1877, enacts, that, if any person who has made a con- 
tract to refer a controversy to arbitration, and has refused to perform it, sues in 
respect of any subject which he has contracted to refer, the existence of such con- 
tract shall bar the suit ; but before that section can be relied upon, it must bo shown 
that the plaintiff had refused to refer to arbitration, and the filing of a suit is not 
such a refusal.f 

Speciflo Performance of Award. — In order to obtain specific perform- 
ance of an award, the acts to be done under the award must, in their nature, be 
such as the Court would enforce if found in an ordinary agreement.^ 

Necessary Averment8.—The plaint should state (1) that certain differ- 
ences wore referred to an arbitrator named ; (2) that the arbitrator took upon him 
the burden of the arbitration ; (3) that he awarded to plaintiff the sum sought to be 
recovered. Neither the terms of the submission, nor the text of the award, need be 
set out ; as a rule, it is sufficient to state that the award was for such a sum, or 
directed a pellicular thing to be done. 

Partners.— There is no implied authority for some of the partners to bind tb^ 
others by a submission to arbitration made without their knowledge or assent ; for 
it forms no part of the transaction in which they are jointly engaged ; and joint 
contractors can only be made responsible for transactions arising in the way of their 
business or employment. It is not, however, necessary that the assent must be 
given in any particular form of words, nor is it required to be made under the hand 
of the CO- partner ; all that is necessary is, that there sliould be some evidence of 
actual authority conferred.§ 

Oompcuiies. — Any Company registered under the Act of 1882 may, under its 
common seal, refer to arbitration any matter in dispute between itself and any 
other Company or person. J 

Limitation.— A suit for money, based on an award, which directs its payment 
by the defendant to the plaintiff, is virtually a suit to have tbe award specifically 
enforced ; and as by section 30 of the Specific Relief Act awards are placed on 
the same footing as contracts, article 113 of Schedule II. of* the Limitation Act, 
1877» is applicable to such a suit.^ 



• Coringa Oil Oo. v, Koegler, I. L. B., 1 Cal. 466. 

t Jogendronnndini V. Harry Does, I. L. B., 5 Cal. 498. 

% Specific Belief Act, 1877, s. 80. 

{ Bassell on Arbitration, p. 27. 

II Companies' Act, 1882, b, 96. 

% Beikho Bibi v. Bam Seikh Das, I. L. B., 5 All. 263. 
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Form Na 27. 
On an Award of an Umpirs. 

Plaintiff states : — 

1. (Allegation as in preceding form.) 

2. That the said A and 6, before thej proceeded upon the said 
arbitration on the day of 18 , by writing under their 
hands, appointed one E F to be umpire in the matter so submitted ; 
afid the said arbitrators, after hearing the plaintiff and defendant, and 
not being agreed concerning the matters submitted to them, the said 
E F afterwards undertook the said arbitration, and heard the plaintiff 
and defendant, and on the day of 18 , the said arbitrators 
made their award in writing that defendant should (pay plaintiff 
Rs. ). 

3. That he has not paid the same. 



CHAPTER III. 
EXPRESS PROMISES. 



Form No. 28. 
On a Promisb to Pay in Consipbration of a Precedent Debt. 

Plaintiff states:— 

1. That on the day of 18 , at , the defend- 
ant then was indebted to the plaintiff in the sum of Rs. for 
(state what). 

2. That, in consideration thereof, he, by an instrument in writing, 
dated the day aforesaid (hereunto annexed, and marked ** Exhibit A") 
promised to pay to the plaintiff the said sum on the day of 

18 . 

3. That he has not paid the same. 

Ck>n8ideration.— A promise to pay a debt barred by limitation is good if 
made in writing, and signed by the promisor, or his agent epecially aathctrized io 
that behalf, even if made without consideration.^ When the debt is not barred 
there woald, of coarse, bo a good consideration for such a promise, whether written 
, or verbal.f 



* Oontraot Act, 1872, a. 25. 

t Heera Lail v. Dhanput Singh, I. L. E., 4 Cal. 600 ; 3 0. L. E. 554. 
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Form No. 29. 
Upon Compromise of a Suit. 

Plaintiff states : — 

1. That OD the day of 18 , a suit was pending in the 
Court brought by the plaintiff to recover from the defendant 
the sum of Rs. for goods sold by plaintiff to defendant. 

2. That on the day of 18 , at , in considera- 
tion that the plaintiff would discontinue said suit, and would accept 
Rs. in satisfaction of his claim, the defendant promised to 
pay the plaintiff the sum of Rs. 

3. That plaintiff accordingly discontinued said suit. 

4. That no part of the said sum has been paid. 

Neoess&ry Averments.— The plaint should show that there was a claim, 
thongh it need not show that it was a valid one. It should also aver the discontina-. 
ance of the litigation in consequence of the compromise. 



Form No. 30. 
Promise op a Third Person to Pay Money to Plaintiff. 

PlaintiflF states: — 

1. That on the day of one A B was, and ever since has 
been, indebted to the plaintiff in the sum of Rs. 

2. That on that day the said A B, who was th^ holder of a bill of 
exchange (describe it), then indorsed and delivered the same to the 
defendant, in consideration of which the defendant then and there pro- 
mised A 6 that he would endeavour to collect the same, and that, when 
collected, he would apply the proceeds in payment of said indebtedness 
of said A B to the plaintiff. 

3. That afterwards, on the day of 18 , the defendant 
collected and received the same. 

4. That no part thereof has been paid to the plaintiff. 



Digitized by VjOOQ IC 



CHAP. IIL—EXPBESa PROMISES. 51 

Form No. 31. 
On a Promise to Pay for the Surrender of a Lease. 

Plain tiflf states: — 

1. That at the time hereinafter mentioned the plaintiff leased from 
the defendant a house in the town of for a term commencing 
on the day of IB , and ending on the day of 

18 , under wliich he was entitled to possession of said house. 

2. That on the day of 18 , the defendant promised 
the plaintiff that, in consideration that be (the plaintiff) would surrender . 
to the defendant the unexpired term and the possession, he would pay 
the plaintiff the sum of Us. 

3. That the plaintiff thereupon surrendered the unexpired term 
of said lease and the possession of said land to the defendant. 

4. That no part of the said sum has been paid. 



Form No. 32. 
For the Purchase-money of Land Sold. 

Plaintiff states : — 

1. That on the day of 18 , at , the plaintiff 
8o1d (and conveyed) to the defendant the house and lot known as 

in the town of , and placed him in possession of the same. 

2. That defendant promised to pay plaintiff Rs, for th^ 
said (house and lot). 

3. That .he has not paid the same, nor any part thereof. 



Form No. 33. 
For the Purchase-money of Land Sold, but not Conveted. 

Plaintiff states : — 

1. That on the day of 18 ; at , the plaintiff 

and defendant mutually agreed that the plaintiff should sell to the de- 
fendant, and that the defendant- should purchase from the plaintiff 
(describe the laud), for Rs. 
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2. That on the day of 18 , at , the plaintiff 
tendered .(01* was ready and willing and offered to execute) a sufficient 
instrument of conveyance of the said property to the defendant on 
payment of the said sum, and still is ready and willing to execute the 
same. 

3. That defendant has not paid the said sum. 

Vendor's Remedy.— In England it has been held that where there has been 
no conveyance, and the purchaser refuses to complete, the vendor cannot reooTer the 
tinpaid pnrchaso-nioney as a debt, bat must sue for breadi of contract.* But 
the Bombay High Court have held that when the vendor has given possession to 
the purchaser, his remedy is to sue for the sum ducf 



Form No. 34. 
Bt a Cohpant for a Call against a Shareholdkr. 

Plain tiflf states: — 

1. Thai they are a Company incorporated under the Indian Com- 
panies' Act of 1882, and, as such, doing business in their corporate name^ 
of (insert name of Company), and having their principal office and 
place of business at 

2. That on the day of 18 , at , defendant and 
certain other persons, being desirous of associating themselves together 
for the purpose (here state the purpose), in consideration thereof and of 
the mutual promises each to the other, and -of the benefits to be derived 
from being members of said association, made and subscribed a certaia 
agreement in writing as follows : — 

(Copy memorandum of association with subscribers* names.) 

3. That the said defendant did, at the time of subscribing said 
agreement, set opposite to bis name thereto subscribed the number 
of shares. 

4. That, on the day of 18 , at a regular meeting of 
the shareholders of the Company, a call of Rs. per share was 
duly made upon the said shares in pursuance of the registered articles 
of association of the Company under the provisions of said Act, and at 

• See Larid v, Prin, 7 M. and W. 474 ; Dart, V. and P., 6th ed., 986. 
t Timalrao Raghavendra v. The Manioipal Commissioners of Habli, I. L. R., 3 Bom. 
172. 
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tke. time* defendant was a subdcriber to the capital stock of said com- 
paoy in the amiouDt of shares^ and was the owner of such stock. 

5. That due notice of the said call was given to the defendant, and 
Hie said call became due and payable by defendant on the . day 
Of 18 . 

6. That the whole sum of Rs. is now due to plaintifiEs from 
defendant thereon, and no part thereof has been paid. 

Member Defined. — Every person who has agreed with the Company to 
beeoirie a member of the Company (and every person who snbscribes the memo- 
randum of association shall be deemed to have so agreed), and whose name is 
etitered on the register of members, shall be deemed to be a member of the Com- 
pany .^ Where a printed copy of the memorandum of association was registered 
instead of the original, the defendant was held not to be a member of the Com- 
pany ; f and so, also, where another document differing from the memorandum of 
association signed by defendant was registered.^ 

'Limitation.— In a suit for a call by a Company registered ander any Statute 
or Act, three years from the time when the call is payable. { 



Form Na 35. 

By a Company against a Shareholder for Money due on 
Shares allotted. 

Plaintiff states : — 

1. (Aver incorporation as in No. 34.) 

2. That in contemplation of the incorporation of these plaintiffs, 
and for the purpose of (state purpose) then contemplated^ the defendant 
with others^, on the day of 18 at , became a sub- 
scriber to the stock of the said Company by signing an agreement in 
writing, of which the following is a copy (copy memorandum of asso* 
ciation) : — 

3. That, among other persons, the defendant signed and executed 
the said, agreement, and set opposite to his name shares of 
Rs. each, into which the capital of the Company was divided. 

* Gompani^' Act, 18S2, i. 46. 
^ t Gnzerat S. & W. Co. v. Qirdhalal, I. L. B., 6 Bern. 425. 
X Anandji Yitram v. Nariad S. k W. Co., L L. R., 1 Bom. 321. 
S Art. 118, Limitation Aot, 1677, 

• - ?lgi^~b^G00Qle 
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4. TbftI OB or about the day of 18 , defemlaiit m\h 
scribed to the articles of assooiation of the Company, and set opposite 
^is name the number of shares of stock taken by him, to wit, 
shares, amounting to Bs. 

5. That on the day of 18 , the piaiutiff Company by 
its directors allotted to the defendant shares so subscribed for 
by him, and gave the defendant notice of such allotment 

6. That by virtue of the provisions of the articles of associatiim 
of the said Company which were registered under the said Act the sum 
of Bs. per share upon each of the said shares so allotted 
became due and payable by the defendant to the plaintiff Company 
immediately upon the giving of the said notice. 

7. That defendant is indebted to the plaintiff Company in the sum 
of Bs. in respect of money so due and payable by him aa 
aforesaid. . 

Liability of Member.— Money payable on allotment of shares is not, prot 
perly speaking, a call.^ An applioaat for shares is bound to receive, and pay for, 
them, if an allotment is dnly made, and notice of allotment is sent to him, even if * 
the notice dp not reach hiro.f 



Form No. 36. 

By a Corporation to rbcovbr a Subscription to thi Expense 
OF A Public Object. 

1. (Aver incorporation.) 

2. That the plaintiffii, in the month of ' 18 , wei« eMctiDg 
a building at for the purposes of public worship. 

3. That the defendant and others requested the« plaintiff-to com- 
plete theeavie, and, for the purpose of enabling the plaintiff to do so, 
they Mibscribed and agreed to pay to the plaintiff the sum of Rs. 

in ooneideratioQ of the premises and of the like subscription and 
agfeement of other persons. 

• See OroMkey v. Bank of Walei, 4 CWT. 814. 

t WaU's Oaae. L. J. 16 Bq. 18 ; Harris'B Case, L. B. 7 Oh. App. 587 ; Beck** Case, 
L. B. 9 Ch. App. 392; HonMhold Fir« Co. v. Qraat, 4 Ex. D. 216; 48 L. J. Ex. m. 
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4. That upon Ihe fidth of the Mud •ohaoripfeioo the pUiotifib pro- 
oeeded with the erectioD of the building, aud. expended thereon large 
811 ma of money, and incurred large liabilities, and completed said build* 
iog, and otherwise (luly performed all the couditionfr od their part. 

5. That defendant has not paid said subsoriptioQ or any part thereof. 



CHAPTER IV. 
GOODS SOLD AND DELIVERED. 



Form No. 87. 
Goods Sold and Deuyerid. 
Plaintiff states: — 

1. That on the day of 18 (or between' two days, 
*naming them), at , plaintiff sold and delivered to the defendaot, 

at his request, certain goods, to wit (describe the goods) 

2. That defendant promised to pay Bs. for the same (or 
that tbe same were reasonably worth Rs. ). 

3. That he has not paid the same. 

Reasonable Prioe.— The law impliM a promite to pay s6 nrach as the 
goodii are reasooably worth when no eipreas agreement aa to the price haa b«Mi 
made.* 

NeoQOOnry Avennenta— It is not neoesaary to atote any time at which the 
debt was to be paid. A geneml protnise is to be ooostraed at a promise to paj 
imrnediately ; bat if a day was fixed for payment, it should be stated aa fumistiiDg 
% date for the corameaoement of interost. 

Demand.— No demand is oeoeeaarj; the bujer is boand to seek out the 
aeller, and pay him. * 

Limitation.— In suits for the prioe of goods sold and deH?ered, when no fixeif 
period of credit is agreed apon, three years from the date of the defivery of tlie^ 
goods.t For the price of food and drink sold by hotel-keepers or fodgrag-hotise^ 
keepers, one year from the time when the food or drink b deUvered.^ 



• Contract Act, 1872, a. 89. 
t Art. 52, Limiiatioo Act, 1877. 
I Art. a 
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Delivery how made. — DeH?ery of goods sold may be made by doing any 
thing which has the effect of pnttiog them in the possession of the buyer, or of any 
person authorized.to hold them on his behalf ; delivery to a wharfinger or carrier is a 
good delivery, if it is done under such circumstances as to enable the buyer to hold 
the wh^rfioger or carrier responsible.^ 

Oonstniotive Delivery. — A statement of circnrastanoes constituting a 
oonstmctive delivery as equivalent to an actual delivery should be unequivocaL 
The transfer of warehouse-receipts operates as a constructive delivery of goods. 

EfiEbct of Part-deliviBry.—Pait'delivery in progress of delivery of the whole 
passes the property in the whole of the goods.f 

Delivery where to be mcule— In the absence of any special promise to 
the eontrary, goods sold are to be delivered at the place at which they are at the time 
of sale ; and goods contracted to be sold are to be delivered at the place at which 
they are at the time of the contract for sale, or, if not then iL existence, at the plaoa 
at which they are prodnced-t 



Form No. 38* 
Thb Same on Spkcifibd Price and Credit. 

PlaintifiF states :— * 

1. (Allege sale and delivery as in preceding form.) 

2. That defendant promised to pay for the same Rs. od 
the day of 18. 

3. That he has not paid the same 

limitation.— In suits for the price of goods sold and delivered to be paid for 
after the expiry of a fixed period of credit, three years from the tiiiie when th^ 
period of credit expires. § 

Form No. 39. 
The Same on Agreement to pay by Insjalments, 

Plaintiflf states: — 

« 

1. (Allege sale and delivery, as in form No. 37.) 

2. That the defendant promised to pay for the same Es. 

in five equal monthly instalments, the first instalment to be paid on 

• , - - - 

• Contract Ao*, 1872» ss. 90 and 91. 
t S. 92. 

t 8. 94. 

§ Art. 58, Limitation Act, 1877. 
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the day of 18 , and the remaining instalnoents to be paid 

oo the day of each succeeding month until all shall be paid. 

S. That the defendant has not paid the same, nor any paid thereo£ 



Form No. 40. 

For Goods Delivered to a Third Party at Defendant's 

Request at a Fixed Price. 

Plaintiff states: — 

That on the day of 18 , at , he sold to the 

defendant (two hundred bags of rice), and, at the request of defeodaDt. 
delivered the same to one A B. 

2. That defendant promised to pay to the plaintiff Rs. 
therefor. 

3. That he has not paid the same, nor any part thereof. 



Form No. 41. 
For Goods Sold, but not Delivered. 
Plaintiff states: — 

1. That on the day of 18 , at , he sold to the 
defendant (all the potatoes then growing on his farm at ). 

2. That defendant prom'ised to pay plaintiff Rs«. for the 
same. 

3. That he has not paid the same. 



Form No. 42. 
Against Husband for Necessaries Furnished to- his Wife. 
Plaintiff states: — 

1. That C D is the wife of the defendant A B. 

2. That 00 the day of 18 , at ^ plaintiff fur- 
nished to the said C D, at her request, sundry articles (food or clothing 
&c.), to wit : — 

3. That the same were necessary to her maintenance, and suitable 
to her station in life. 
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4. That the same were reaeoDablv worth Re. • 

6. That defendant has not paid the same, Dor aoy part thereof. 

Liability of Husband upon "Wife's Oontraots.— The liability of the 
hushaod for his wife's contracts rests on the principle of agency ; ordinarily 
the wife is the agent of her husband for the porohase of neoessaries for the 
household according to the condition in which they live,^ hot not where he lias 
expressly revolted her authority to bind him^ whether the parties dealing with her 
have notice thereof or not,t unless there have been continuous and regular dealings 
with those parties with the httsl>and's knowledge,^ and where the wife is living 
separate, without adequate maintenance, she has an absolute authority to bind he r 
htisband for necessaries.^ In India the principle that the wife is impliedly carrying 
on business as the agent of the husband is excluded by the provisions of Act III. of 
18741 

Authority of Hindu Wife.— A Hindu is not liable for a debt contracted by^ 
his wife, except where it has been contracted under his express authority, or under 
circumstances of such pressing necessity that his authority may be implied.^ 



CHAPTER V. 
FOREIGN JUDGMENTS. 



Form No. 43- 

Common Form. 
Plaintiff 8tatee : — 

1. That at the times bereinafter mentioned the Court of 
in the Republic of France was a Court of General Jurisdiction duly 
created and organized by the laws of that State. 

• PhiUipsou o. Hayter, L. B., S 0. P. 86; 40 L. J. 0. P. U ; Stheringtou v. Parrot. 
Ld. Baym. 1006] Montague «. Beaediot, 2 Smith's Ii. 0. 8th ed. 463{ Seaton v. 
Benedict, ib. 491 ; Debenham v, Mellon, 6 Q. B. D. 394 ; 6 App. Gas. 2i ; 49 L. J. Q. B. 
497; 00 L. J. Q. B. 166; Lane 9. Ironmonger, 18 M. & W. 866; Beid v. TonokW, 18 C. B 
027; Beneanz «. Teackle, 8 Bx. 680; Jewsbnry e. Newbold, 86 L. J. Ex. 247. 

t Jolly V. Bees, 16 G. B. K. 8. 628 ; 88 L. J. G. P. 177. I>ebenham v, Mellon, tvpra, 

X Debenham v. Mellon, ftipiHi. 

I Manby e.'Soott, 8 Smith's L. C. Sthed. 446; Debenham e. Mellon, «ti]>fai 
Bonlton e. Prentioe, Selwyn's K. P. 18th ed. 884 ; Baseley v. Forder, L. B., 8 Q. B. 668 { 
Wilson V. Ford, L. B. 3 Bx. 68 ; Biffin e. Bignell, 81 L. J. Ex. 189. 

II Allnnraddy v. Brshnm, f . L. B., 4 Gal. 140. 
Y Pnsi 9. MaltfKlao Prasad, 1. U B., 3 All. 128. 
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2. That OD the day of 18 , the plaiDtiff commepced 

a suit in the said Court against the defendant by the isfinatioe of snm- 
mons (or other process, as the cane may be), which siiiDnrioiis was duly 
and personally servM apon said defendant (or, in which suit th« 
defendant appeared in person, or, by attorney). 

8. That thereapon, on the day of 18 , a judgment in 

such suit was duly given and made by said Court in favour of the 
plaintiff against the defendant for the sum of franca (if tHa 

judgment prnvided for a special rate of interest add, whicli said judg- 
«ient bears interest ftx>m the date tiiereof at per centum per annum). 



Form No. 44. 
Short Form. 



Plaintiff states:— 



1. That on the day of 18 , at , in the State 
* (or Kingdom) of , the Court of that State (or King^ 

dom\ in a suit therein pending between the plaint iff and the defendant, 
duly adjudged that the defendant should pay to the plaintiff Ra. 
with per centum interest from the said date. 

2. That the defendant has not paid the same. 

Foreign Judgment Defined. — A foreig^n jadgment meand ih^ jadfnnent 
of a Coiirt situate beyond the limftn of British India, and not darimr nnthnritj in 
British India, nor eetahlished hr the Gh>Temor-General in Coonoil ;^ this definition 
hidodes alltknirts in England (except the PriTj Oonnoil) and the Colomee. 

Bffeot of Foreign Judgment.— A foreign judgment establishes a debt 
between the parties, bnt does not merge or eztingnish the original 'oanse of action ; 
eonseqnenUy, the pkjntiff maj sae in this eoontry npon the original oanse of aotioui 
if aetionaUe here, or npon the judgment of the foreign Oourt, or upon both.f 

A judgment ta. rsa» bj a Court of competent jurisdiction is condusiTe upon the 
whole world. Such a jedgment is a binding adjudicatloo upon the ttaius of tba^ 
tbiag adjudicated upon. A judgment in personam by a Court of competent juris* 
diction is equally condasiva as between the parties and their privies ia blood» law 
and estate. 

• own Procedure Codey e. 9. 

t Walker e. Weller, 1 Doug. 1, 5; Saddler e. Bobins, 1 Canp. 258; Hall e. Odber, 
11 East. 118, per, Tindai. OJ.; SniUi e. Kiohells, $ Bing. N. 0. 208, 221; Bank of 
Australasia v. Harding, 9 C. B. 681. 
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Wften^Suit Lies.— The prinoiplee on whioh foreign judgments are enforced 
in English Courts are as follow : The judgment of a Court of competent jurisdic- 
tion over the defendant imposes on him a duty or ohligation to pay the sum for 
which the judgment is given, which the Courts of this country are bound to enforce ; 
but anything which negatives that duty, or forms a legal excuse for not performing 
it, is a defence to the suit.^ It is indispensible that the foreign Court should have 
jurisdiction over the defendant, and it has such jurisdiction if he was, at the time the 
suit was commenced, a subject of the foreign country, or if he was at that time domi- 
ciled or temporarily resident therein ; and in respect of an obligation contracted in a 
foreign country it would possibly be held that the Courts of that country have juris- 
diction over a foreigner, though he may not be domiciled in, and may have left, the 
country before the suit was brought ; and in respect of the transactions of a Joint Stook 
Company formed for the purpose of carrying on business in the foreign country, 
the Courts of that country may, under certain circumstances, have jurisdiction over a 
xnomber of the Company, though he may never have resided therein, nor owe allegi- 
ance thereto. But there is no principle holding that the mere possession of pro- 
perty in the foreign country would, by reason of the protection enjoyed, confer on 
the Courts of that country jurisdiction over a foreigner neither domiciled nor resi- 
dent therein, in respect of matters unconnected with the property.f . So, in a suit 
against a uati^ of British India, not residing in the foreign country, upon a cause 
of action which arose in British India, there is no duty in the defendant to attend , 
the foreign Court and defend the suit, and, consequently, an ex-parte judgment of 
such foreign Court imposes no duty on the defendant to pay the amount of decree.]! 
But if the defendant appears and pleads, without objecting to the jurisdiction, he 
cannot afterwards object to the validity of the judgment of the Court on the ground 
that it had no jurisdiction over him ;§ he would not be estopped, however, if he pro- 
tested against the jurisdiction. || 

Necessary Averments.— It is not necessary to allege that the foreign Court 
bad jurisdiction, as tliat will be presumed until the contrary is shown ^ 

Bvidenoe. — A foreign judgment purporting to be certified in any manner, 
which is certified by any representative of Her Majesty, or of the Qovemment of 
India resident in such country, to be the manner commonly in use in that country 
for the certification of copies of judicial records, may be presumed to be genuine and 
accurate.** 

,* 1 

• Russel 9. Smith, 9 M. & W. 810 ; Williams v, Jones, .18 M. & W. 633 ; 14 L. J. 
Ex. 146 ; Sohibsby v. Westenholz, per Blackhnm, L. R., 6 Q. 6. 16^. 

t Nallatambi v. Ponnusami, I. L. B., 2 Mad. 400 at page 403. 

t Hhide & Co. v. Pdnnath Brayan, I. L. B., 4 Mad. 369 ; Sohibsby v. Weatenhols, L; 
Br, svpra ; see also Boosollon o. Bousellon, 16 Oh. Div. 361 ; and Mathappi Chetti e. OheU 
lappa Chetti, I. L. B., 1 Mad. 196. 

§ Nallatambi v. Ponnnsami, tupra ; BCandoth Mammi e. Neelanoherayil, 8 Mad, H. 
C.Bep. 14 ; see also Khandasawmi Pillai v. Moideen Saheb, I. L. B., 2 Mad. 337. 

II Tarry A Co. v. Pillai, I. L. B., 2 Mad. 467. 

Y Robertson v. Strath, 6 Q. B. 941 ; Hendersoo v. HendersoD, 6 Q. B. 288. 

•• Bvideuoe Aot, s. 86. 
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Juriadiofckm of Small Cause Courts.— A suit upoo » foreign jadgment 
18 not cognizable by a mofaeail Coart of Small Causes.* 

Limitation.— In snits on foreign judgments as defined in the Ciril Procedure 
Code, six years from the date of the judgment.t 

Judgments of Native Courts.— A suit cannot be maintained in the Bom- 
bay Presidency on a judgment of a Native Court,t but snob a suit may be brought 
in Madra8.§ 

Domestio Decrees.— No suit will lie upon the decree of any Court in British 
India.|| And, by section 94 of the Presidency Small Cause Courts' Act, it is provided 
tiiat no suit shall lie upon a decree of a Presidency Small Cause Court 



CHAPTER VI. 
GUARANTEES. 



Form No. 46. ^ 

On a Guarantee for the Price of Goods Sold to a 

Third Person. 
Plaintiff states : — 

1. That on the day of 18 , at , in considera* 
tion that the plaintiff would sell to one A B on credit such goods as the 
said A B should desire to buy of this plaintiff, the defendant promised 
to be answerable to the plaintiff (to the extent of Us. ) for the 
payment by the said A B of the price of goods so sold on credit. 

2. That the plaintiff afterwards, on the faith of said guarantee, 
sold and delivered to said A 6 (describe the goods) for the sum 
of Us. , of which defendant had notice. 

3. That payment of the same was thereafter demanded from said 
A B, but the same was not paid. 

• Anakattil N. K. Karthara v, Kooheri Pilo Pilo, I. L. R., 6 Mad. 191. 
t Art. 117, Limitation Aot, 1877. 

X HimmatUl «. Shiv^irao, I. L. R.» 8 Bom. 598; BhoTamahaiikar «. Pamdri, 
I. L. R., 6 Bom. 292. 

§ Sama Rayai v. Annamalai Chetti, I. L. R., 7 Mad. 164 ; Kaliyngan Ohetti v, 
Chokalioga Pillai, I. L. R., 7 Mad. 105. 

n Bhovanishankar «. Puraadri, «m>ra ; Fakirapa v. Panda Rangupa, I. L. R., 6 Bom. 
-7; and Mancharam v, BaksLi Suheb, 6 Bom. H. C. Rep. 231; Mirsa Mahomed Aga o. 
Widow of Balmaknnd, L. R., 3 I. A. 241. 

F. P.— 6 
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4. That notice of such demand and non-paymoDt was given to the 
defendant. 

5. That on the day of 18 , at , payment of 
the dame was demanded by the plaintiff from the defendant 

6. That he has not paid the same, 

7. That no particular time was agreed upon for the duration of the 
said credit, but a reasonable time (or months, which is the customary 
time allowed in plaintiffs trade) for such credit elapsed before the 
commencement of this action. 

Gucurantee Defined. — A contract of guarantee is a contract to perform the 
promise, or discharge the liabilitj of a third person in case of his default It maj 
be either oral or written.* 

When Suit Lies. — A suit may be maintained against a surety, althoagh tha 
principal debtor has not been sued ;t nor is it necessary to make demand upon him 
before suing the surety.^ 

Demand.— Unless expressly stipulated for the surety, a surety is not entitled 
to a demand for payment on default of the principal debtor ;§ nor even to notioe of 
defaulill 

Consideration. — Anything done, or any promise made, for the benefit of the 
principal debtor, may be a sufficient consideration to the surety for giving the guar- 
antee.^ 

Liability of Surety.— The liability of the surety is co-extensive with thai of 
the principal debtori unless it is otherwise provided hy the contract.** 



Form No. 46. 
On a Guaranteb of a Debt. 

Plaintiff states: — 

1. That on the day of 18 , at * , one A B was 

indebted to plaintiff in the sum of Rs. for«(8tate what). 

• Contract Act, 1872, s. 126. 

t Dewan of Cochin v, Kurnsingal Kakn, 4 M. H. 0. Bep. 190 j Laohman Joharimal 
r^Bhapn Khatida, 6 Bom. H. C. Bop. 241. 

t Redi V. Parr. 6 M. and S. 121 j Walton c. Masoall, 13 M. and W. 452. 

§ Sioklemore o. Thesleton, 6 M. and S. 9j Price v, Kirckham, 34 L. J. Ex. 86. 

II Laohman Joharimal v, Bhapn Ehandu, svprcf, 

IT Contract Act, 1872, s. 127. 

** Contract Act, 1872, s. 128. 
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2. That on the day of 18 , at , in considera- 
lion that the plaintiflf would give time to, and would forbear to sue, the 
aaid A B until the day of 18 , the defendant made and 
sabscribed a memorandum in writing, of which the /ollowing is a copy 
(copy the guarantee), and delivered the same to the plaintiff, whereby 
he promised to the plaintiff to answer to him for the said debt. 

3. That the plaintiff duly performed all the conditions thereof on 
his part. 

4. That payment of the said debt was demanded from A B, but the 
same was not paid. 

5. That notice of such demand and non-payment was given to the 
defendant, and payment demanded from him. 

6. That defendant has not paid the same. 

Oonsideration. — Where a claim is bond fide made, respecting which a doabt 
honestly exists, forbearing to sae is a good oonsideration.^ 



Form No. 47. 
Against Sureties for Payment op Rent, 

Plaintiff states : — 

1. That on the day of 18 , at , one A B hired 
from the plaintiff for the term of years the (house No. in 

Street, in the town of ) at an annual rent of Rs. 

payable monthly. 

2. That (at the same time and place) the defendant agreed, in con- 
sideration of the letting of the said premises to the said A B, to 
guarantee the payment of the said rent. 

3. That the rent aforesaid for the month ending on the day, 
of 18 f amounting to Bs. , has not been paid. 

4. That on the day of 18 , the plaintiff gave notice 
io the defendant of the non-payment of said rent, and demanded pay- 
ment thereof. 

5. That he has not paid the same. 

« Cook V. Wright, 1 B? and S. 559 ; 80 L. J. Q. B. 821; see also Llewellyn v. 
Llewenyn, 3 D. and L. 318. 
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Form No. 48. 
On a Guarantee for the Fidelity of an Employe. 
Plaintiff states.: — 

1. That 00 the day of 18 , at , the plaint- 
iff employed one E F as a clerk. 

2. That at the same time and place the defendant bound himself 
to the plaintiff, by a writing under his hand, in the penal sura of 
Bs. , conditioned that if the said E F should faithfully perform 
his duties as clerk to the plaintiff, and should justly account to the 
plaintiff for all monies, evidences of debt, and other property, which 
should be at any time held in trust for the plaintiff, the same should be 
void, but not otherwise. 

3. That between the day of 18 , and the day 
of 18 » the said E F received money and other property, 
amounting \o the value of Rs« for the use of the plaintiff, 
for which he has not accounted to him, and the same still remains due ' 
and unpaid. 



CHAPTER VII. 
INSURANCE. 



Form No. 49. 
Fire Insurance — By Insured, ^ 

Plaintiff states •--— 

1. That the defendants are a Fire Insurance Company carrying* on 
business at 

^. That the plaintiff (was the owner or) had an interest in (a dwelU 
> ing-house, known as No. in Street, in the town of ), 

at the time of its insurance and destruction (or injury) by fire as herein* 
after mentioned, 

• « 
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3. That on the day of 18 , at , in coDsidera- 
tioD of the paymeut by ttie plaintiff to the defendant of the pretnium 
of Ra. , the defendants made Ibeir policy of indurance in 
writing, a copy of which is annexed hereto, and made part of this 
plaint. 

4. That on the day of 18 , said dwelling-house was 
totally destroyed (or greatly damaged, and in part destroyed) by fire. 

6. That plaintiff's loss thereby was Bs. 

6. That on the day of 18 , he furnished the defend-* 
ants with proof of his said loss and interest, and otherwise performed 
all the conditions of said policy on his part. 

7. That defendants hare not paid said loss, nor any part thereof. 



Form Na 60. , • 

The Same — Whbrb Plaintiff purohasbd the Property 
AFTKR Insurance. 

Plaintiff states ;— 

1. (Allege as in last form.) 

2. That (name of original insured) was the owner of (or had an in- 
terest in, &c., &c.). 

3. (The same as in last form, substituting the name of the original 
insured instead of the plaintiff.) 

4. That on the day of 18 , at , with the con- 
sent of the defendants in writing on said policy, the said (original in- 
sured) sold, assigned, and conveyed to the plaintiff his interest in the 
said (property) and. in the said policy of insurance. 

(Continue as in last form.) 

5. That on the day of 18 , a written notice of the 
date and purport of such assignment was given to the defendants at 

, one of their principal places of business in India. (This 
paragraph should be inserted if the consent of the defendants is not 
required by the policy, and the words above, '' with the consent^'' &c., 
should be omitted.) 
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46 DIV, IL— SUITS ON CONTRACT. 

Form No. 61, 
The Same — Loss Patable to Mortoagbb. 
Plaintiff states:— 

1. (Allege as in form No. 49, substitutiDg the original insured's 
same down to 6.) 

5. That on the day of 18 , the said insured made, 
execQted, and delivered to plaintiff his mortgage on said premises to 
secure the sjjm of Rs. , and assigned said policy to plaintiff 
as further security, and thereupon defendant, at the request of plaintiff 
and of the insured, endorsed on said policy, " Loss (if any) payable to 
(plaintiff)." 

6. That said mortgage and the debt secured thereby is wholly un» 
paid and unsatisfied. 

(Continue as in form No. 49.) 

Natlire of Oontract. — A policy of fire iosaranoe is a contract of indemnitj, 
and upon payment of the arnonot of the loss the insnred is entitled to be put in the 
place of the assured.^ 

Insurable Interests* — A warehonseman, wharfinger, or common carrier, has 
a snflScient insurable interest in the goods which are deposited with him.f 

Essential Allegations. —It is necessary to aver the loss,, and that it occurred 
by reason of a peril insured against, but not that it did not occur by an excepted 
peril ; that is a matter of defence which need not be anticipated. The plaint should 
also show that plaintiff had an insurable interest which must have existed at the time 
of the insuring and of the fire.{ 

Bfllsot of Assignment of Policy. —Every assignee by endorsement, or 
otherwise, of a policy of insurance against fire, in whom the {Property in the subject 
insured shall be absolutely rested at the date of the assignment, shall have transferred 
to, and vested in, him, all rights of suit as if the contract contaiued in the policy had 
been made with himself. § 

• Darrell v, Tibbitte, 5 Q. B. B. 660$ 60 L. J. Q. B. 38 ; Midland Insuranoe Go. v. 
Smith, 6 Q. B. D. 661 ; 60 L. J. Q. B. 829. 

t Waters v. Monarch Insurance Co., 6 B and B. 870; 26 L. J. Q. B. 102 ; London 
and N..W. By. Co. v, Glyn, 1 E. and E. 652 ; 28 L. J. Q. B. 198. 

t Lynch v. Datzell, 4 Bro. P. C. 431 ; Sadler's Go. v. Badcock, 2 Atk. 664. 
§ Aot y. of 1866| 8. 16. 
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Limitation. —In suits on a policy of insurance, whether life, fire, or marine, 
when the sum assured is payahle immediately after proof of death or loss has heen 
given to, or received by, the insurers, three years from the time when proof is given 
or received, whether by or from the plaintiff or any other person.* 



Form No. 52. 
By Insured on Aorbbmbnt to Insure — Policy not Delivered* 
Plaintiff states : — 

1. That the defendants are a Fire Insurance Company carrying on 
business at 

2. That on or before the day of 18 , the plaintiff ap- 
plied to A B, who was then and there the duly authorized agent of the 
defendants for insurance against loss or damage by fire upon a certain 
stock of merchandise, the property of said plaintiff, consisting of (de« 
scribe it), contained in a building occupied by the plaintiff for (state what) 
in said town of , and the defendants by their agrnts then and 
there agreed to become an insurer to the plaintiff on the said stock for 
three months from that day for Rs. at a premium^of Rs. , 
and that the said defendants would execute and deliver to the plaintiff 
a policy of insurance in the usual form of policies issued by them for 
the sum of Rs. for the term of three months from tlie said day. 

3. That the plaintiff then and there paid to the defendant said 
premuim, to wit, Rs. 

4. That the tenor of the policies usually issued by the defendaals 
is as follows (here set out the legal effect of the policy). 

6. That after theinisurance so made, and after the said promise to 
execute and deliver a policy in conformity thereto, and within the said 
term of three months for which the said plaintiff was so insured, to wit, 
on the day of 18 the said stock of merchandise in the 

said building mentioned and intended to be so insured was totally 
destroyed by fire. 

6. That plaintiff's loss thereby was Rs. 

7. That the plaintiff duly fulfilled all the conditions of said agree- 
ment and insurance on his part, and that more than days (or other- 
wise as required by defendants' policies) before the commencement of 



• Art. ^, Limitation Aot, 1877. 
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this suit, to wit, on the day of 18 , at , he gave to 

the defeodaats due notice, and proof of the loss as aforesaid, and de- 
maoded payment of the said sum of Rs. 

8. That the defendant has not paid the same. 



Form No. 63. 
Life Assurance — By an Exkoutor. 
Plaintiff states :— 

1. That defendants are a Life Insurance Company carrying on 
business at 

2. That on the day of 18 , at , the defendants, 
•in consideration of the (annual, semi-annual, or otherwise) payment by 
one A B to them of Rs. , made their policy of insurance in 
writing, of which a copy is hereto annexed, marked Exhibit A, and there- 
by insured the life of said A B in the sum of Rs. 

3. Tbat on the day of 18 , at , the said A B 
died. 

4. That the said A B left a will, by which the plaintiff was ap« 
pointed the sole executor thereof. 

5. That on the day of 18. , the said will was duly 
proved, and probate thereof granted to the plaintiff by the Court of 

6. That on the day of 18 , the plaintiff furnished the 
defendant with pfoof of the death of the said A B. 

7. That the said A B and the plaintiff each duly performed all 
the conditions of said insurance on their part. 

8. That the defendant has not paid the same. 



Form No. 64. 

On a Life Policy — By a Wife Partner or CfiJiPiTOR 

OF Insitred. 

Plaintiff states : — 

1. (Allege as in preceding form.) 

2. Tbat on the day of 18 , at , the defend- 
ants, in consideration of the (annual or otherwise) payment to them 
of Rs. , executed to the plaintiff a policy of insurance on the life 
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of (her husband) A B, of which a copy is hereto annexed, marked Exhibit 
A, and thereby insured the life of the said A B in the sum of Rs. 

3. That the plaintiff had an interest in the life of the said A B at 
the time of his death, and at the time of eflfecting the said insurance 
(state nature of interest). 

4. That on the day of 18 , at , the said A B 
died. 

5. That on the day of 18 , the plaintiflf furnished the 
defendant with proof of the death of the said A B, and otherwise per- 
formed all the conditions of said policy on (her) part. 

6. That defendant has not paid the said sum. 



Form No. 66. 
By Assignee in Trust for Wife of Insured. 
Plaintiff states : — 

1. (Allege as in form No. 63.) 

2. (State insurance as in form No. 63.) 

3. That on the day of 18 , the said A B assigned 
said policy of insurance (by endorsement thereon, or by separate instru*. 
ment, as the case may be) to this plaintiff' in trust for E B, his wife. 

4. That on the day of 18 , a written notice of the 
date and purport of such assignment was given to the defendants 
at , their principal place of business for the time being (or 
at , one of their principal places of business in India). 

6. That on the day of 18 , at , said A fi died. 

6. That up to the time of the death of A B all premiums accrued 
upon said policy were fully paid. 

7. That the safd A B and the plainti£F each performed all the con- 
ditions of said insurance on their part, and the plaintiff more than . 
days before the commencement of this suit, to wit, on the day 
of , 18 » at , gave to the defendants notice and proof 
of the death of said A B as aforesaid, and demanded payment of the 
said sum of Rs. 

8. That defendants have not paid thq same. 

r. p.— 7 
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Nature of Ck>iltraot. — A oontrsust of life-inraraiioe is not a eontract of in- 
demnitj merely, but an undertaking by the insurers to pay a sum certain upon the 
death of a given life. Although it is necessary that the insurer should have an in- 
terest in the life insured at the time of making the insurance, it is not neoessarj that 
that interest should continue till the death of the person insured.* 

Insurable Interest DefllnecL— When one person derives some benefit from 
the fact of another person living, he is said to have an insurable interest in such other 
person's life. By insurable interest is meant a pecuniary interest Therefore, a father 
has not an insurable iaterest in the life of his child ;t but a husband and wife may 
insure eaeh other^t lives ;% and a creditor may insure his debtor's life,§ and a bene- 
ficiary may insure the life of his trustee ;|| and every person has an interest in his 
own life, and if he insures it» his executor is notliound to show any interest beyond 
this.^ A contract of employment at a salary for a certain number of years creates an 
insurable interest in the life of the employer.** 

Assignee-^Neoessary Averments.— The assignee of a life poUoyneed 
not show any interest in the life of the person insured other than the original interest 
of his assignor at the time of entering into the poU^.ff 



Form No. 66. 
On an Insurance against Acoidsnt. 

Plaintiff states:— 

1. That the defendants are an Accident Insurance Oompany, carry- 
ing on business at 

2. That on the day of IS , the defendants, in oonsi« 
deration of the sum of Rs. then paid to them, agreed with the 
plaintiff that if the plaintiff was injured by any railway accident while 
on a journey from to that day, they would pay to him 
the sum of Rs. per week for every week that he was incapacitated 
by such accident from following his ordinary business. 

• See Dably d. India, Ao., Life Insuranoe Company, 16 C. ^. 365 ; L. J^ 24 C. P. 2 1 
and 2 Smith's Leading Cases, 7th ed. 260. 

t Halford v. Eymer, 10 B. A C. 724| Worthington «. Curtis, 1 Ch. D. 419; 45 
L.J.Ch.269. 

i Seed e. Key, Peake's Add. Cases 70| Hnokman «.Femie, 8 M. ft W. 605; Beed 
9. Boyal Bs. Assuranoe Company, Peake's Add. Cases 70. 
. i Anderson v. Bdie, Park Ins., 8th ed., 914-16. 

I Coilett V. Morrison, 9 Hare 162. 

f Wainwright v. Bland, 1 M. ft Bob. 481. 

«• Hebden v. West, 8 B. ft S. 679; 82 L. J. Q. B. 86. 

tt AsU^ V. Ashl^f 3 Sim. 149. 
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8. That while on the said journey the plainiiflF was senonsly in- 
jured by a railway accident, and he has been unable for ten weeks to 
follow his ordioary businesB, and is still unable. 



Form No. 67. 
Mabinb Insuranoi — On an Open Poliot. 
Plaintiff states :— 

1. That the defendants are a Marine Insurance Ooppany, carrying 
on business at » 

2. That the plaintiff was the owner of (or had an interest in) the 
ship at the time of its insurance and loss, as hereinafter men- 
tioned. 

5. That on the day of 18 , at , the defcDdantff, 
jn consideration of Rs. to them paid, executed to him a' policy of 
insurance upon the sud ship, whereby they promised to pay plaintiff 
within days after proof of loss and interest all loss and damage 
accruing to him by reason of the destrnction or injury of the said ship^ 
during its nest voyage from to , whether by perils of 
tile sea or by fire, or by other causes therein mentioned, not exceeding 
Bs. 

4. That the said vessel, while proceeding on the voyage mentioned 
in the said policy, was, on the day of 18 , totally lost by 

the perils of the sea (or otherwise). 

6. That plaintiff's loss thereby was Rs* 

6. That on the day of 18 , he furnished the defend- 
ants with proof of tys loss and interest, and otherwise performed all tho 
conditions of said policy on his part. 

7. That defendants have not paid the said loss nor any part 
thereof. 

Nature of Ctontraot. — ^Marine Insoranoe is a oontraot of indemnitj ; and 
benoethe intarer miMt hay« what is called an insnrable interest, that is to say,, a 
hmd fida peonniary interest in the snVjeot of the insnranoe, not only at the time of 
insuring, hat also when the loss ooonrs. It follows that the insurer can reoorer no 
more than his insurable interest, that is to saj, his actual lots, whatever may be the 
aggregaU amount of the policies he holds. 
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What are Insurable Interests ?— A mero equitable intereet in goods is an 
insurable interest,* and a Hen on goods is insnrable.f 

Neoessary Averments.— The plaint must state tbat tbe plaintiff bad an 
interest at the time of making the contract, and at the happening of the loss. If the 
insurer sues, the plaint must aver that the interest in the subject of the policy is in 
the plaintiff ; and if the agent sues, in the person on whose behalf he sues.^ 

Parties. — Either the principal, or the agent, or insuranoe-broker, may sue ; 
and the principal may sue in his own name, although the insurance was effected in 
the name of the agent, and there is nothing on the face of the policy to show the 
agency.§ 

Definitions. — Valued policy is where the ralue of the goods is stated on the 
face of the policy, and open policy is where the value is not so stated. A loss may be 
total or partial, and a total loss may be either actual or constructire. A total loss is 
where the subject-matter of insurance is either totally destroyed, or is so damaged as 
to be worthless, and the adventure is thereby totally frustrated.fl A constructive total 
loss is where the thing insured, though still existing in fact, is lost to all useful pur- 
poses, so far as to justify the insured in abandoning all his interest in it to the 
insurer, and claiming as for a total loss.f Where it appeared upon evidence that the 
goods, though much damaged, were nevertheless of such merchantable value as to 
make it worth while to send them on to their port of destination, no claim for a con- 
structive total loss was maintaiuable.^* Under a policy against ''total loss,'* a con- 
structive total loss may be recovered,tf but notice of abandonment is a condition pre- 
cedent to the right of the assured to claim for a ** constructive total loea."^ 

Evidence of Loss. — A ship never heard of after sailing is presumed to have 
foundered at sea ; §§ the time within which a missing ship will be presumed lost 
depends on the circumstances of the ca8e.|||| It is sufiBciont to prove that the ship 
has not been heard of in the country from which she sailed without calling witnesses 
from the port of ^destination to prove that she never arrived there.^^ 

• Hill «. Secretan, 1 B. & P. 316. 

f Briggs o. Merchant Trader^s Insurance Go., 18 Q. B. 167. 

X Cohen v. Hannam, 5 Tauot 101. 

§ Provincial Insnranoe Go. of Canada v, Ledao, L. B., 6 P. CJ. 224 ; DeVignier v, 
Swanson, 1 B. & P. 846ii ; Brownny u. Provincial Insurance Co. of Canada, L. E., 5 P. 0, 
268 J Watson v. Swan, 11 C. B. N. S. 766 ; 81 L. J. C. P. 210 ; Leake on Contracts, 624. 

II Bonz «. Salvador, 8 N. C. 266. 

% See Roux v. Salvador, auprai Naylor v, Taylor, 9 B. <fc C. 718 j Holdworth v. 

^Wise,,7B.&C.794. 

•* Richard Latham v, Hurrnck Chand, I. L. B., 4 Bom. 816. 
ft Adams v. M'Kenzie, 18 C. B. N. 8. 442 ; 82 L. J. 0. P. 92. 
• Xt Knight V. Faith, 16 Q. B. 649 ; E^altonbaoh v, Mackenzie, 3 C. P. D. 467 $ 48 
L. J. C. P. 9. 

§§ Green v. Brown, 2 Str. 1199. 

nil See Houstman «. Thorton, Holt, N. P., 242. 

Yf Twenlow v. Orwio, 2 Camp. 86. 
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Ejffect of Assignment of Policy.— Everj aMignee, by endonement or 

otherwise, of a policy of marine iDsaranoe, in wbom the property in the subject in- 

^snred shall be abeolately rested at the date of the assignment, shall have transferred 

to, and rested in, him all right* of suit, as if the oontraot contained in the policy had 

been made with himself.* 

Effect of Policy made after Loss.— A policy of marine insurance on 
goods is not inralid by reason of its baring been effected subsequently to the lose of 
the goods, although the policy does not contain the words " lost or not lost."t 

Native Policies.~Polioies of insurance between natires of India (those at 
least which dp not contain the words '* interest or no interest") are to be construed in 
the same way as such instruments hare been uniformly construed by the general law 
merchant throughout Western Europe, vis., as contrasts of indemnity.} 

Respondentia Bonds.— The Stamp Act, 1879, Schedule L, No. 55, defines a 
Bespondentia Bond as any instrument securing a loan on the cargo laden, or to be 
laden, on board a ship, and making repayment contingent on the arriral of the cargo 
at the port of destination. 

As to such instruments, it has been held in Bombay, where the transaction corers 
the out and home royage, that, baring regard to the long-established practice in that 
port, the interest of the lender of such a loan in the gtwds on board a ship on ber 
return royage to India is an insurable interest.§ 

Effect of Repudiation of Ldability.—When insurers, on receiring notice 
of a claim made against them under a policy of insurance, distinctly repudiate their 
liability, and deny that any claim exists against them, or that the party serring such 
notice has any right to recorer against them, there arises an immediate right to sue, 
and the insured is not bound to wait for the expiration of six months before taking 
proceedings to enforce hiis olaim.|| 



Form No. 58. 
On Cargo Lost by Firb — ^Valued Policy. 

Plaintiff states : — 

1. (Allege iA in preceding form.) 

2. That the plaintiff was the owner of (or had an interest in) two 
hundred barrels of floar shipped on board the vessel called the A D, 

• Act V. of 1866, s. 16. 

t JeTanji Noorbhoy v. Ckwiji Lelladhar, I. L. B., 4 Bom. 805^ and the Boglish oases 
there cited. 

,% Jevimji Noorbhoy «. Gooiji Lelladhar, tupra, 
§ Jeyanji Noorbhoy t>. Cooiji Lelladhar, tupra. 
II Bichard Latham v. Hnrmokohand, I. L. B., 4 Bom. 815. 
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from to at the time of the insttrance and loss herein 

after mentioued, 

8. That on the day of 18 , at , the defend- 

ants, in consideratioD of Bs. , which the plain tiflP then paid, exe- 

cuted to him a policy of insurance upon the said goods, whereby they 
promised to pay to the plaintiff Rs. in case of the tbtal^loss by 

fire or other causes mentioned of the said goods before their landing at 
y or, in case of partial damage, such loss as the plaintiff might 
sustain thereby, provided the same should exceed per centum 

of the whole value of the goods. 

4. That on the day of 18 , at , while proceed- 

ing on the voyage mentioned in the said policy, the said goods were 
totally destroyed by fire. 

6. That plaintiff's loss thereby was Bs. 

6. That on the day of 18 , he furnished the defend- 
ants with proof of his loss and interest, and otherwise performed all the 
conditions of the said policy on his part. 

7. That the defendant has not paid the said loss, nor any pari 
thereof. 



Perm No. 69. 
On Feiight — ^Valued Poliot. 

Plaintiff states:-- 

1. (Allege as in preceding forms.) 

2. That be had an interest in the freight to be earned by the ship 

on her voyage from to at the time of the in- 

surance and loss hereinafter mentioned, -and that a large quantity of 
goods was shipped upon freight in her at that time. • 

a That on the day of 18 , at , the defendanta, 

in consideration of Bs. to them paid, executed to the plaintiff 

a policy of insurance upon the said freight, and thereby insured for him 
Bs. * upon certain goods then laden upon the aaid ship for a 

voyage from to against the perils of the sea and other 

perils therein mentioned 
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4. That the said vessel, while proceeding upon the voyage meti* 
tjoned in the said policy (or during said voyage, and while lying in the 
port of ), was (or stf^te, said goods, the freight whereof was in- 

sure^, were), on the day of 18 , totally destroyed by the 

perils of the sea. 

^Conclude as in preceding form&) 



Form No. 60. 

Aybbment of Loss bt Golusion. 

That on the day of 18 , while the said ship with the 

said goods oP. board was proceeding on her said voyage, and before her 
arrival at her said port of destination in the said policy mentioned, an* 
other vessel with great force and violence was carried against, and run 
foul of, the said ship, and the said ship thereby Was, with the said goods, 
sunk and (tot^) lost 



Form No. 61. 

ATSlbfINT Of WaIVKB OW A CONDITION. 

That afterwards, on the day of 18 , at ' , the de* 

fendants, by their agents duly authorized thereto, waived the condition 
ot the said policy by which (designating it), and released and discharged 
the plaintiffs from the performance thereof (or consented that the plaint* 
iffs should, &C., according to the fieusts). 



Form No. 62. 

Fob a Pabtial Loss and Contbibution. 

Plaintiff states:— 

1. (Allege as in preceding forms.) 

8. That on the day of 18 , at , in considera- 

' tion of the premium of Ba. then and there paid by the plaintiff to 
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the defendaDts, the defendaDts made their policy of insurance in writ- 
ing, and thereby insured for him Bs. upon certain goods then 
and there laden upon the said ship for a voyage from 
to against the perils of the sea (or mention the perils which 
occasioned the loss). 

3. That the said ship did» on the day of 18 , sail on 
the said voyage, and, while proceeding thereon, was, by the perils of the 
sea, dismasted, and otherwise damaged in her hull, rigging, and appur- 
tenances, insomuch that it was necessary for the preservation of said 
ship and her cargo to throw over a part •f said cargo (or a part of her 
rigging and furniture), and the same was accordingly thrown over for 
that purpose. 

4. That, in consequence thereof, plaintiff was obliged to expend 
Us. in repairing said ship at , and is also liable to pay 
Bs. as a contribution to and for the loss occai|ioned by throwing 
over part of said cargo. 

5. That on the day of 18 , at , he gave to the 
defendants due notice and proof of the loss as aforesaid, and otherwise 
duly fulfilled all the conditions of the said policy of insurance on his part. 

6. That no part of the same has been paid by the defendants. 



Form No. 63. 
Allegation of a Particular Average Loss. 

That on the day of 18 , while on the high seas, the 

sea-water broke into the said ship, and damaged part of the said (flour) 
to the amount of Us. . 



Form No. 64* 

For a Loss by General AysRAGif. 

Plaintiff states : — 
1. (Allege ownership or interest.) 
* 2. (Allege insurance.) 

8. Thffct on the day of 18 , while proceeding on the 

voyage mentioned in the said policy, the said vessel was so endangered 
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by perils of the sea, that the master and crew thereof were compelled 
to and did cast into the sea a large part of her rigging and furniture. 

4. That the plaintiff was, by reason thereof, compelled to and did 
pay a general average loss of Rs. 

5. That on the day of 18 , he furnished the defend- 
ant with proof of his loss and interest, and otherwise duly performed 
all the conditions of the said policy on his part. 

6. That defendant has not paid the said loss. 

General Average Defined.— General arerage is the damage or loss inoarred 
by any particular part of the ship or cargo for the preservation of the rest. Such 
loss or damage having been incurred for the benefit of all oonceroed in the adventure, 
all persons interested in the ship, freight, and cargo, are called upon to contribute to 
indemnifj the owner of the particular part which has sustained the damage or loss.* 
In order to make such a loss the subject of a general average contribution, it must 
have been incurred — not suffered — intentionally ; and therefore, if the damage or 
toss arises by the winds or waves, or from the ordinary perils in the eonrse pf the 
Toyage, there is no general contribution for such loss or damage.f 

Adjustment, Where to be Made.— It is the universal rule of all maritime 
* nations that the adjustment of a general average oontribution should, if possible, be 
made at the ship^s port of discharge or delivery, as soon as possibly can be, after the 
ship's arrival there. { 

Adjustment, How Made. — An average contribution must be adjusted accord- 
ing to the known law and usage of the port of destination, and the assured must 
show that the average has been so settled and adjusted, otherwise the adjustment will 
not be binding on the underwriters, where it has not been made in aooordanoe with 
^he law in force in this country .§ 

The contributory value of the goods is their nett market price at the por( of 
adjustment, free from all charges for freight, duties, and landing ; and the value of 
the goods thrown overboard, ascertained in the same manner, is added to the value 
of the cargo Saved. The value of the ship is taken as at port of delivery ; and if 
damage has been done to the ship, which has been repaired, the established rule is 
to de<luct ooe-third*from the whole expense both of labour and material, and to 
make the contribution on the remaining two4hird6. The freight is the dear nett 
amount of the earnings of the voyage.) 

^ See I^eas, 8. and I., 9fch ed., 847 ; 2 Aroould on Marine losnranoe, 5tii ed., 888 % 
G. I. P. By. Go. 9. 8aanders, 80 L. J., Q. B., 218 ; Oppeoheim v. Frj., 33 L. J., Q. B., 267 1 
Kidstone v. Empire M. Ins. Co., L. E., 1 C P. 685; 36 L. J., C. P., 25(X 

t Lees, 8. and I., 9th ed., 847. 

t Lees, 8. and I., 9th ed., 353. 

f Lees, 8. and I., 9th ed., 466. 

II Lees', 8. and I., 9th ed., 353^. 
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CHAPTER VIII. 
MONEY RECEIVED TO PLAINTIFFS USE. 



Form No. 65. 
Common Form. 
Plaintiflf states : — 

1. That on the day of 18 , at , (or at sundry 
times between the day of 18 , and the day of 

18 ), the defendant received the sum of Rs. from one A B to 

and for the use of the plaintiff. 

2. That thereafter, od the day of 18 , (or before com- 
mencement of this suit), the plaintiff demanded payment thereof from 
the defendant. 

3. That defendant has not paid the same. 



Form No. 66. 

" Against Agent. 
Plaintiff states : — 

1. That on the day of 18 , at , the defendant 
received from the plaintiff, as agent of said plaintiff, the sum of Rs. 

to the use of said plaintiff. 

2. That thereafter, and before this suit, the said plaintiff demanded 
payment thereof from the said defendant. 

3. That the defendant has not paid the same. 



Form No. 67. 

The Same — Another Form. 
Plaintiff states : — 

1. That between the day of 18 , and the day of 

18 , the defendant was the agent of the plaintiff in (stating 
generally the employment) that he collected and received as such agent 
from divers persons certain sums of money for, and on account of, the 
plaintiff, amounting in the whole to the sum of Rs. , do part of 

which has been paid by defendant to the plaintiff. 
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2. That OD the day of 18 , at , the plaintiff 

demanded paymreut of the same from the defeodant 

3 That he has not paid the same, nor any part thereof. 

Wheo Suit UeB.— This stnt lies wbeaerer mooej has beeo reoeived by the 
defendsot, which, ex arquo ei hanOy belongs to the plaintiff, or which in equity and 
conscience he has no right to retain^ whether there be anj privity betweeo the parties 
or not. 

When Liabilii^ Ck>mmenoea— A person reoeiving money to pay o?er to- a 
third person is not liable to that person, until he has agreed to hold it to his use, or has 
oommanioated to him the faot^ 

Neoeesary Averments. —The plaint should show (I) that the money was 
received by the defendant, and (2) that it was received on account of the plaintiff. 

DemancL — It is not necessary that plaintiff should make a demand before suing, 
where it was the duty of the defendant to have remitted the money. 

Limitation.— In suits for money received by the defendant for the plaintiff's- 
use, three years from the time when the money is received ; f and in suits for money 
paid upon an existing censidenition which afterwirdt fails, three years from the dat« 
ef the failore-X 



Form No. 68. 

For Money Rbcsitsd by Defendant through PiJu^nFF's 
Mistake of Fact. 
Plaintiff states :— 

1. That on the day of 18 ,at - , the defendant 
presented to the plaintiff an acconat of mutual dealings theretofore 
had between them, which said account set forth a balance due from th& 
plaintiff to the defendant of the sum of Rs. 

2. That the plaintiff, believing said account to be correctly stated, 
then paid the sai^sum of Bs. to the defendant. 

8. That, in fact, said aocount was not correctly stated, but that it 
overcharged the plaintiff with the sum of Rs. by an error m 

adding up the items thereof (or otherwise, specifying the error). . 

4. That defendant has not paid the said sum of Bs. , though 

requested so to do. 

• Baron v. Husband, 4 B. and Ad. 611 ; Lelly v. Hayi, 5 Ad. and E. 548. 
t Arfc. 62, Limitation Act, 1877. 
t Art. 97, Limitotioa Act, 1877. 
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Form No. 69. 
The Same — ^Another Form. 

Plaintiff states : — 

1, That on the day of 18 ,at , plaintiff agreed 
to buy, and defendant agreed to sell, bars of silver at anuas 
per tola of fine silver. 

2. That plaintiff procured the said bars to be assayed by one E F, 
ivho was paid by the defendant for such assay, and the said E F de- 
clared each of the said bars to contain 1,500 tolas of fine silver, and 
plaintiff accordingly paid the defendant Bs. annas therefor. 

8. That each of said bars did contain only 1,200 tolas of fine silver. 

4. That the defendant has not repaid the sura so overpaid. 

When Suit Lies. — Money paid under a mistake of fact, which the partf 
receiving has^no claim in conscience to retain, can be recovered, though the plaintiff 
might have learned the real facts on inquiry ;* bnt money paid under a mistake o( 
law cannot be recovered back.f When bankers cash a customer's cheque, and after- 
Wards discover that they have no assets of his, they cannot recover the money back 
from the person to whom they paid it.^ 



Form No. 70. 
For Price of Goods Sold by a Factor. 

Plaintiff states: — 

1. That on the day of 18 ,at , the defendant. 
In consideration of his reasonable commissions, agpeed with jilaidtiff 
to sell for plaintiff certain goods, to wit (fifty barrels of flour). 

2. That on the day of 18 , at , he delivered 

to the defendant (fifty barrels of flour) for sale upon commission. 

"■ ■ ■ ' ■ ■ ... . ■ - - . 

.• Milners t, Dnnoan, 6 B. and 0. 671 } Lucas v, Worswiok, 1 M. and Rob. 898 > Kelly 
f I Solarij 9 M. and W. 54. 

t PlDtt «. Bromage, 24 L. J., Bx., 63; Barber t» Pott, 28 L. J., Ex., 881. 

I Ohambera t>. Miller, 82 L. J., 0. P., 30 1 PoUard v. Bank of England, L. E., 6 Q. B, 
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S. That on the day of 16 , (or oo some other day 

unkoowo to the plaiotiff before the day of 18 ), the de* 

fendaiit sold the said merchandise for Ks. 

4. That the commission and expenses of the defendant thereon 
amount to Rs. 

5. That on the day of 18 , the plaintiff demauded 
from the defendant the proceeds of the said merchandise. 

6. That he has not paid the same. 



Form No. 71. 
For Price of Goods Sold by a Factor on Credit. 
Plaintiff states : — 

1. That on the day of *-■ 18 , the plaintiff employed 
the defendant to sell certain goods and merchsmdise, to wit (fifty barrels 
of flour), upon commission, aud delivered the same to the defendant, who 
then promised to sell them, and be respoosible to the plaintiff for the 
price thereof. 

2. That on the day of 18 , as the plaintiff is inform- 
ed and believes, the defendant sold said goods and merchandise for the 
sum of Rs. on a credit of months from ^liat date, which 
credit expired before the commencement of this suit. 

^ That the commission and expenses of the defendant thereon 
amount to R<9. 

4. That the sum of Rs. is the price of said goods and 
merchandise after deducting said charges. 

5. That on the day of 18 , at , the plaintiff 
demanded of the defendant payment of the said sum of Rs. 

6. That he has not paid the same. 



Form No. 72. 

Against Broker for Proceeds op Note Discounted. 

PlaiutiflF states :— 

1. That on the day of 18 , at , the plaintiff 

employed the defendant to negotiate a promissory note, the property o{ 
the plaintiff, made by one A B (describe the Xkote), and thertnpen he 
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delivered the same to the defendant, who undertook to negotiate the 
fiame for a reasonable commission, and to pay the proceeds over to the 
plaintiff. 

2. That on the day of 18 ^ the defendant procured 

said note to be discounted at the Bank, and received as the pro- 

ceeds thereof the sum of Rs. 

8. That the commission and expenses of the defendant thereon 
amount to Rs. 

4. That on the day of 18 , at , the 

plaintiff demanded of the defendant Rs. , the balance of the pro- 

ceeds of said note after deducting said expenses and commission* 

6, That he has not paid the same. 



CHAPTER IX. 
MONEY LENT. 



Form No. 73. 

Lendier against Borrower* 

Plaintiff states:— 

1. That on the day of 18 , at , he lent to 
the defendant at his request Rs. 

2. That he has not paid the same. 

When Suit Ldes. — Whea no time haa been fixed for the re-pay meat at a loan^ 
plaintiff may sue at once, and no demand need be made.^ 

tfeoeaBearf Averments.— If interest is claimed, it is necessary to state when 
the loan was to be repaid in order to fix th& date from whioh*to calonlntB the inter- 
est. 

liimitatioXL— In suits for money lent, three years frotn the time when the 
loan is made, whether the loan be repayable on demand or otherwise ;f or when the 
lender has given a cheque for the money, three years from the time when the 
cheque is paid 4 

• Birks «. Trippel, 1 Wms. Sanad., 1871 ed., 38 ; see also Norton v. Bllam, 2 M. and 
W. 4S4 1 and per Parke, B., in Watson v. Masoall, 18 H. and W. 438. 
t Arts. 67 and 69, Limitation Act, 1877. 
X Art. 68, fiimitation Aot^ 1877.. 
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. to snits for money deposited dnder ao agreement that it shall be payable on 
demand, three years from the time when the demand is made.* In a reoent case, 
it was held that the word '* deposit** in article 60 of the Limitation Act, 1877, refers 
to caset where money is lodged with another nnder an ezprete trust, or unlBler c ir- 
on mstanoes from which a trust can be implied.f In England it has been decided 
that a banker and his customer do not stand in the relation of trustee and ce$tui 
que trusi^ but only of debtor and creditor by simple contract, and an agreement to 
pay interest makes no difference in this respect.^ 

In suits for interest, three years from the time when the interest becomes due.§ 



Form No. 74. 
Bt Assignee of Lender against Borrower. 
Plainti£f states :— 

1. That on the day of 18 , at , the defend* 
aot was indebted to one A B in the sum of Rs. on account of 
money lent by said A B to the defendant. 

2. That on the day of 18 , at , the said A B 
assigned said indebtedness to the plaintiff, of which assignment defend- 
ant had due notice. 

8. That he has not paid the same. 



CHAPTER X. 
MONEY PAID. 



Form No. 76. 
For Monet Paid to a Third Party at Defendant's Request. 
Plaintiff sUtes:->^ 

1. That, on the ^ day of 18 , at , i^t the request 
of defendant, the plaintiff paid to one A B, Rs. 

2. That, in consideration thereof, defendant promised (or became 
bound) to pay the same to plaintiff on demand (or as the case may be). 

• Art. 60, LimitAtion Aot, 1877. 

t Ram Sakh Bhanjo v. Brohmoyi Dmi, 6 0. L. R. 470. 

t Fol«y 9. Hill, 2 H. L. Ca. 28. 

f Art. 68, Limitaiioa Aot, 1877. 
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8. That, OD the day of 18 , the plaintiff demanded 

payment of the same from the defendant, but he has not paid the same. 

"Wiien Suit Lies. — To maiDtaia a sait for money paid, there must be a 
request or authority, which may be either express or implied ;* a volontary pay- 
ment is DOt snfficieut.f Where the defendant is aware tHat payment wili be made, 
and does not dissent, an authority will be implied,^ and also where the plaintiff 
has been legally compelled to pay, or is legally compellable.! 

Where the plaintifE had paid money into Coart in order to prevent the sale, in 
execution of a decree, of property on which he had, as mortgagee, obtained a decree 
and order of sale, it was held that this was not a voluntary payment, nor a pay- 
ment of money equitably due ; but one made under compulsion, i.tf., under pressure 
of the execution-proceedings, and so might be recovered in a suit for a money- 
decree. | 

Revenue Paid during Wrongftd Possession.— When a person takes 
wrongful possession of property, and pays the revenue during bis possession, he 
cannot recover it from the true owner, and he must be content to bear the burden 
of his own wrong.^f 

Neoelusary Averments.— If the request or authority is implied, the plaint 
should state facts raising the implication. 

Demand. — Neither notice nor demand is necessary, except in so far as It 
affects the question of costs. 

Limitation.— In suits for money payable for money paid for the defendant, 
three years from the time when the money is paid.^^ 

Wagenng Oontraots. — "W^hen a person who had lost a bet on a horse-race 
requested another to pay the amount of such bet, agreeing to repay him, and the 
Initer paid such amount, it was held that the money so paid was recoverable from 
the person for whom it was paid, the consideration for the agreement not being un- 
lawful within the meaning of section 23 of the Contract Act, 1872, and the agreement 
not being one by way of wager within the meanii^ of section 30 of that Actff 

• Britfcain v, Lloyd, 14 M. and W. 762 j Lewis «. Campbell, 8 0. B, 541 5 Hutohin. 
son V. Sydney, 10 Ex. 438. ' 

t Stokes r. Lewis, 1 T. E. 20; fxall v. Partridge, pe^ Lord Kei^on, CJ., 8. T. B» 
308, 310; and see Pownall v. Ferrand, 6 B. and 0. 439. 

t Paynter v, Williams, 1 C. and M. 810; Alexander v. Vane, 1 M. and W. 611. 

'§ FresttiU V. Eobinson, per Tindall, O.J., 3 Bing. N. 0. 1016 ; Jefferys v. earr, 2 B. 
and Ad. 833 ; Moule v. QarMfcfe, per Gookbom, O.J^ L. E., 7 ]&i. 1(H } 41 L. J., Sz.^^i 
lieake on Oontraots, 7. 

II Onliohand v. Kam Kishen Singh, I. L. B., 7 Gal. 648. 

f Tilnok Chand o. Soodami Dasi, I. L. B., 4 Oal. 666. 

•• Art. 61, Limitation Act, 1877. 

ft Pringle V. Jafar Khaa, I. L. B., 5 All. 448. 
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Form No. TQ. 
For Monby Paid on a Rkvbrsbd Decree. 
Plaintiff states i— 

1. That OB or about the t]ay of 18 , decree was made 
«tgainst this plaintiff in the Court of in a suit wherein the de- 
fendant was plaintiff, and this pkdntiff was defendant, for the sum of 
Ks. 

2. That, on the day of 18 , at ^ the plaintiff 
paid to the defendant the sum of Rs. in satisfaction thereof. 

3. That afterwards, on the day of , by the decree of the 
Court of , said first- mentioned decree was reversed^ but no pari 
of the said sum of Rs» , paid in satisfaction thereof, has been repaid 
to the plaintiff. 



Form No. 77* 
By Broker for Money advanced on AocotTNt ot Hts PrinOipalv 

Plaintiffs state;— 

1. That the plaintiffs are partners, doing business at as 

brokers, under the firm name of A B & Co. 

2» That as brokers, on or about the day of 18 , they 

purchased for and on account of the defendant, and at his request, the 
following goods (designate them) under an agreement that said goods 
were to be paid for by the defendant at the expiration of days from 
the day of purchase with the right to the defendant to pay for said 
goods at any time before the expiration of said days, 

3. That it is the custom of brokers in such cases to purchase the 
goods in their own names without disclosing the name of their principal, 
and in case of the failure of the principal to pay for the same to re-sell 
the goods on account of the principal. 

4. That on the day of 18 , at , plaintiff 
offered to deliver said goods to the defendant, and demanded of him 

payment for the same, 

F. P.— 9 
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5. That, on or about the day of 18 , the defendaDt 
paid to the plainti£b on account of said purchase of goods Us. 

6. That at the expiration of the said days, the defendant &iled 
to pay the balance due for said goods, and the plaintiffs paid for the 
B^me, and to reimburse themselves afterwards, on the day of 

18 , sold the same on his account at (state the price), and there ii 

toovr due and unpaid from the defendant to the plaintiffs on account 

thereof the sum of Bs. , and interest thereon from the date laak 
aforesaid. 



Form No. 78. 
For Repayment of Deposit on Purchase of Land. 
Plaintiff states : — 

1. That on the day of 18 , at , the plaintiff 
and the defendant made their contract, whereby it was mutually agreed 
that the s&id defendant should sell to the plaintiff, and the plaintiff 
should buy from the defendant, a certain piece of land (describe it) for 
the sum of Bs. , to be paid by the plaintiff ; that the defendant 
should make a good title to the said premises, and deliver a deed thereof 
on the day of 18 , and that the plaintiff should thereupon 
pay to the said defendant the said purchase-money. 

2. That the plaintiff, as a security for the performance of said 
agreement on his part, then and there deposited in the hands of said 
defendant the sum of Rs. as part of said purchase-money, to be 
to and for the use of the defendant, and to be retained by him on account 
of the purchase-money if the plaintiff should compete his purchase, and 
receive the deed, but to be to and for the use of the plaintiff, and to be 
retuitied to him if the defendant should fail to fulfill his agreement to 
give.a deed at the tinflte pursuant to the agteement. 

3. That he has always been ready and williog to do and perform 
everything in the agreement contained on his part, and on the day 
of 18 , was ready and williog, and offered to the defendant to 
accept i)ie deed of the premises pursuant to the agreement, and to pay 
to him the balance of the purchase-money due therefor. 
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4. That the defeodunt did not; on the said day of IS , 
nor ai to j time si^ce, give him a deed of the premises pursuant to the 
agreeoieot, but refused to do go, 

5. That, on the day of 18 , ho demaaded of the 4e- 
fendaDt payment of the sum of Rs. , deposited with him as afore- 
said. 

6. That he has not paid the Bame. 



Form Hom 79. 
To Rbcovbr Baok a Wager. 

Faintiflf states !— 

1. That, on a© day of 18 ,at , the ^bfondajit 

deposited in the hands of the plaintiflf as stakeholder Rs. , which 

was to abide the event of a wager made between the ptaintiff and! one 
A B on the result of (here state what, as election, race, or otherwise). 

8. That no decision has as yet been rendered npon said (election, 
^aee, or ^itbarwise), and that defendant still retains said money as stake* 
holder. 

3. That, on the day of 18 , the plaintiff demanded 
the return of said money of the defendant. 

4. That defendant has npt returned or paid back the same. 
When Suit Lies.— A suit to recover bacfe a wager depoflited with a stake- 
holder is not barrred by section 30 of the Contract Act, 1872 ; it may be recovered 
back at any time before it has been paid over to the winaer, whether the event be 
tleter mined or not* 



Form No, %0. 
By Landlord against Tenant for Repaymisht of Tax. 

Plaintiff states :— 

1. That, on the day of W .at . the pliiintiff 
and the defendant entered into an agreement, of which the following 4S 
A copy (set forth agreement). ; 

• See the ruHog on the oorrenK>nding section in the BogUih StaAute in Hampden 
r. Walab, 1 Q. B. D. 196. 
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2. That there was duly levied upon said premises for the year IS , 
and while the covenants of the aforesaid agreement were in fall force, 
and the defendant in possession of the premises by virtue thereof, a tax 
of Rs. , which the defendant neglected to pay. 

3. That, by reason thereof, the plaintijBT was, on the day 
of 18 , compelled to pay the said sam of Bsr 

4. That defendant has not repaid the same. 



Form No. 8L 

Against Carrier to Recover Monet in ExcfE^aa of Freioht. 
Plaintiff states : — 

1. That, on the day of 18 ,at , the defendant 

agreed with the pFaintif! to transport from to , and to 

deliver to him certain goods of the plaintiff, to wit (describe them), for 
the sum of Bs. 

2r That the said sum of Us, was a reasonable sum to be 

paid therefor. 

8. That the defendant entered upon the performance of said agree- 
ment, and transported said goods, 

4. That, on the arrival of said goods, the plaintiff demanded said 
goods of defendant, and was ready and willing, and offered to pay to the 
defendant for transporting the same, the said sum of Bs. 

5. That the defendant refused to deliver said goods to the plaintiff 
unless he would pay to the defendant Bs, for transporting the 
sanoe. 

Q. That, on the day of 18 , at , the plaintiff 

paid Bs, to the defendant to obtain delivery of said goods, 

wl)ich sum he paid under protest, and expressly denying the defendant's 
right to claim it, and otherwise performed all the conditions of said 
agreement on his part, 

7. That defendant has not repaid the same, nor any part thereof. 
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Form No.^82. 
To Recover Back Freight on Failure of Carriage. 

FlaiDti£f states : — 

1. That, on the day of 18 , at , the defendant 
agreed with the plaintiff to transport from to , and to 
deliver to bim, certain goods of the plaintiff, to wit (describe them), for 
the sum of Bs. 

2. That, on the day of 18 , the plaintiff paid to the 
defendant the sum of Rs. as an advance payment for said trans- 
portation, and otherwise performed all the conditions of said agreement 
on bis part. 

3. That the defendant has not transported said goods, nor delivered 
same to the plaintiff. 

4. That, on the day of 18 , at , the plaintiff 
demanded of the defendant repayment of said sum of B;. 
advanced. 

5. That he has not repaid the same. 



Form No. 83. 

By Surety against Principal for Payment on a Security 
Bond for Stay of Execution pending Appeal. 

Plaintiff states :— 

1. That, on the day of 18 , a decree was duly given 
and made in the Court of against the defendant in favour of 
one for Bs. , from which the said defendant appealed. 

2. That, on the day of 18 , at the request of the 
defendant, the plaintiff executed a bond, a copy of which is hereto 
annexed. 

3. That, on the day of 18 , the said decree was affirm- 
ed by the Court of with Rs. coste. 

4. That, on the day of 18 , the plaintiff paid Rs. 
upon the said bond to the said 

5. That defendant has not paid the same to plaintiff. 
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CHAPTER XI. 
SERVICES, WORK, AND LABOUR. 



Form Na 84. 
For Seryioss at a Fixed Price. 
Plaintiff states:-*- 

1; That between the day of 18 , and tbe day of 

18 , at , plaintiff rendered seryices to the defendant 

at his request in the capacity of <derk or otfaenrlse). 

2. That, for «tid services, the defendant promised to pay plaintiff 
a salary at the rate of (fifty rupees per week). 

8. That defendant has not paid the same (add, except Rs. , 

if plaintiff has been paid in part). 



Form No. 86. 
The Same — Another Form. 

Plaintiff states :— 

1. That, on the day of 18 , at , the defendant 

hired him as a clerk at a salary of Rs. per month. 

S. That firom ihe said day, n»til tbe day of IB , he 

served the defeqdant as ids dnk. 

8. That defendant has not paid the said salary. 

Quantum Meruit.~;Wbeve there is «n express cootract, it miuit be per- 
formed io its entirety, or nothing can be claimed under it, and there is onJy room 
for a quantum meruit claim where no express contract lias been made.* 

Servant's Remedy. — Every master and employer haj< an nndoabted right 
to dismiss bis servant or ag^nt at any time. After dismissal, wkether wrongful or 
not, the servant «amM>t •claim -wages. The remedy for wrongful dismiasal ia bjr 
anit for damages sustained by the servant in consequenoe of the breach of tlie 
master's contract to employ ;t but a dismissed servant is entitled to wages for any 
tirdken period daring -which he may have, served aet the rate he was earning when 
dismissed.} 

• Skinner «. Jager, I. L. R., S All. 189. 
t Ranee Usmnt v, Taylor, 2 W. R. 307. 
} ftnghooMrth Qau v. Halle, 45 W. R.^. 
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Seamen's Wages.— CSvil Coorta in thti country (inolading Small Canse 
C6orU) have juriadiction to try soits by sailors against the master for wages, what- 
ever the nationality of the vessel.* 

Limitation. — ^In snits for wages of a honsehold servant, artisan, or labourer, 
one year from the time when the wages acctne due.f When a servant is appointed 
on a fixed ninthly salary, and there is nothing to show that the salary is io be paid 
in advance, the limitation as to eaoh month's salary commences from the time at 
which the aalary became doe, ie., the end of the month, and not from the date of 
the dismissa]4 

In suits for seamen's wages, three years from the end of the voyage during 
which the wagea are eamed.S 



Form No. 86. 

For Sebyices at a Beasonable Pbice. 
PlaiDiiff states :— 

1. That between the day of 18 , and the day of 

18 , at , he (made sundry repairs on several articles 

'of fbrnitare) for the defendant at his request, but no express agreement 
was made as to the sum to be paid for such services. 

2. That the said servioes were reasonably worth Bs. 

3. That defendant has not paid the same. 

LdmitatioZL — In snits for the price of work done by the plaintiff at his re- 
qaest, when no time has been fixed for payment, three years from the time when 
the work is doaa^ 



Form No. 87. 
Bt Cakbiebs fob !Pbeioht. 

Plaintiff states :— 

1. That, on the day of 18 , he transported in his cart 

thirty toos of coal, from to , for the defendant, and at 

his request. 

• Frita Olner v. Lavesso, I. L. B., 10 Cal. 878. 
t Art. 7, l4iarita«ioB Aot, 1877. 

} Kaliohnm Hitter v, Mahomed Salem, 6 W. B. 0. Bep. 83. 
I Art. 101, Ltmttation Aet, 1877. 
II Art. 56,tWd. 
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72 DIV. IL— SUITS ON CONTRACT, 

2. That the defendant promised to pay plaintiff the sum of Rg. 

per tou as freight thereon (or that such transportation was reasonably 
worth Rs. ). 

3. That defendant has not paid the same. 

Pafties. — In a snit for freight, the person to be saed is he in whom is the 
property in the goods, as it is on his account that the goods are carried ; bat where 
there is a promise, express or implied, on the part of the consignee to pay, he may 
be sued, though he may not be the owner of the goods, as the delivery of the goods 
by the carrier is a sufficient consideration for the promise.^ 



Form No. 88. 
For Passagb-monby. 

Plaintiff states :— 

1. That on the day of 18 , be conveyed defendant in 
his steamer) called the » from . ^ , at his request. 

2. That defendant promised to pay plaintiff Bs. therefor (or* 
that the said passage Was reasonably worth Rs. ). 

3. That defendant has not paid the same. 



,Form No. 89. 

By l^ARBNT FOR SbRVIOBS OF MiNOR SoN. 

Plaintiff states: — 

1. That one A B rendered services (as clerk) to the defendant at 
his request in his o£Sce at , from the day of 

18 , to the day of 18 . 

2. That such services were reasonably worth Bs. (or allege 
price agreed). 

3. 'That the said A B was then, and is now, under^ eighteen years 
of age, and the minor child of this plaintiff. 

4. That the defendant has not paid the same. 

• See Jesson v. Solty, 4 Taunt. 62 ; Moller o. Yonog, 4 B. & B. 755 ; 26 L. J., Q. B., 94. 
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Form No. 00. 
For Ssrvicbs and Matbbials at a Fixbd Prick. 
Pldtiaff Btates:— 

1. That, on the day of 18 , at , he fonushed 
the paint, and painted defendant's house at his request. 

2. That defendant promised to pay him Be. therefor. 

3. That be has not paid the same. 



Form No. 91. 
By an Attornby for Sirviois. 
FlaiDtiff states : — 

1. That between the day of 18 , and the day of 

18 f the plaintiff performed serviees for the defendant, at his 
request, in proseootiog and defending certain suits (name them), and in 
drawing and engrossing various instruments in writing (describe them), 
iknd in counselling and advising the defendant regarding (mention 
general nature of business), and in attending in and about the business 
of the defendant. 

2. That said services were reasonably worth Ba 
8. That defendant has not paid the same. 

When Cause of Action Ariaes.— In a snit for fees, the cause of action 
does not arise until the pleader has completely diseharged his duty on the oondaot 
of the snit, or his client has dispensed with his services * 

Pleaders. —A pleader can sue for his fees,t hot not in Madras^ There is 
nothing wrong in contracting for additional remuneration if sncoessfal in gaining 
a 8uit.§ 

Barristers. — TUe decision in Kennedy «. Brown || governs all agreements 
made by members of tLe English Bar in that character^ 

* BnokapBtnam 9, Kijamiya, 6 Mad. H. C. B. 266. 

f ETias V, Sheogholam, B. D. N. W. 1860, 814; Shivram Han «. AiJBn, I. L. B., 5 
Bom. 268. 

X AahaAparambath «. W. 8. QantE, I. L. B., 8 Mad. 189. 

§ Khajeh Ameenoodeen v, Mahomed Taheea, S. D. N. W. I860, 406 ; ii» f» Attoraeys* 
Act, I. Ch. Dfv. 678. 

II 18 0. B.. N. 8., 677 ; 83 L. J.. 0. P., 187. 

% Aohamparambath v. GanU, ntpra, 

F. P.— 10 
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Attorneys' Lden.— Whea a firm of attorneys dissolve partDership, the dii- 
BolatioD acts as a discbarge of tbe debt due to them by the client, and they cannot 
retain papers, bat ere bound to hand them over.^ 

Section 171 of the Contract Act, 1872, does not give an attorney an absolute 
lien ; the law on this subject is in this country governed by the English author* 
ities.f 

Champerty and Maintenance.— The English laws of maintenance and 
champerty are not of force as specific laws in India, either lA the mofassil, or in 
the presidency-towns. The ground on which contracts of the nature of champerty 
and maintenance should be held by the Indian Courts to be invalid is that tiiey are 
contrary to public policy. An agreement to supply funds to carry on a suit in con- 
sideration of having a share in the property, if recovered, is not necessarily opposed 
to public policy ; such cases may easily be supposed, in which it would be in far* 
theranco of right and justice that a suitor, who had a just title to property, and 
no means to support it, should be assisted in this way. But agreements parporting 
to meet such cases, when found to be extortionate and uuconscionable so as to be 
inequitable, or to be entered into for improper objects, as for the purpose of 
gambling in litigation, or of injuring others, by encouraging unrighteouB suits, are 
contrary to public policy, and ought not to have efiEect given to them.} 

Limitation. — In a suit by an attorney or vakil for his costs of a 8ait» or a 
particular business, there being no express agreement as to the time when such 
costs are to be paid, three years from the date of the termination of the suit or 
business ; or, where the attorney or vakil properly discontinues the sait or business, 
the date of such discontinuance.§ 

Until the costs are taxed and inserted in the decree, and the decree has issued, 
the suit has not terminated within the meaning of article 64 of Schedule II. of the 
Limitation Act, 1677.0 

Form No. 02 

For Services and Materials at a Reasonable Price. 

PlaintiieF states :— 

1. That, on the day of 18 , at , he built a 

house, known as No. , in Street, and fumfshed the materials 

therefor for the defendant, and at his request ; but no express aj^reement 
"was made as to the price to be paid for such work and material. 

* Inr0 McCorkindale, I. L. R., 6 Cal. 1. 

t See J» r0 McCorkindale, supra, where the law is explained ; and Bai Eanerbiii 
V. ^arranji Walji, I. L. R., 4 Bom. 858. 

X Ram Coomar Ooondo v, Chnnder Canto Mookeijee, I. L. R., 2 Cal. 288. 

§ Art. 84, Limitotion Act, 1877. 

II Narajana ChetU «. Alfred Champion, I. L. R., 7 Mad. 1. 
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CHAP, XL^SERVIOES, WORK, AND LABOUR, 75 

2. That the said work and materials were reasonably worth Rs. • 
8. That defendaot has not paid the same. 



Form Na 93. 
Bt ADYERTisiNa Agents for Srrtices and Disbubsbments. 

Plaintiff states : — 

1. That between the day of 18 , and the day 
of 18 , at , the plaintiff rendered services to the de- 
fendant, at his request, in causing the defendant's advertisement of his 
business to be inserted in the following named newspapers and perro* 
dicals (names of newspapers). 

2. That plaintiff paid ont, at the request of the defendant, for such 
insertions, for the use of the defendant, and at his request, Rs. 

3. That the defendant promised to pay said amount, together with 
a reasonable sum, for said services. 

4. That said services were reasonably worth Rs. 
. 6. That defendant has not paid the same. 



Form No. 94. 
By Publisher and Fbofbietor for Advertising. 
Plaintiff states: — 

1. That the plaintiffs, at the times hereinafter mentioned, were 
publishers and proprietors of the daily newspaper, known-as the , 
published at 

2. That between the day of » 18 , and the day 
of 18 , the plaintiff published insertions in the said 
newspaper of the advertisements of the defendant at his request, 

8. That such services and publications were reasonably worth 

4. That the defendant has not paid the same* 



Form. No. 95. 
For Stabling Horses. 
Plaintiff states : — 

1. That, at the request of the defendant, he provided for, kept, and 
fed, a horse of the defendant from the day of 18 , to 

the day of 18 . 
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2. Thfit such keepbg an4 findiog of said borse Wfw reasonably 
worth Rs. 

3. That defendaDt haa Qot paid the same. 

AgeBi3nei^^«-*rtt U th^ dutj pf tbe iigiilar to feed and take oave of tbe eatile, 
and to allow the owner to re-take tfaem, bat he is not bound to're-deliver them to 
him ^ he is not liable aa an insurer, but is responsible for negligence, f 



Form No. 96. 
Bt a Broker for Commi^^IQN. 

Plaiptiflf states :— 

1. That be is a producer-broker, carrying on business at 

2. That, on the day of 18 , the defendapt employ^ 
the plaintiff, as such broker, to sell for him, at , two thousand 
bags of rice. 

3. That plaintiff accordingly did sell the said two thousand bags of 
bags rice for Bs. 

4. That no express agreement was piade as to the remuneration 
to be paid to the plaintiff for selliog said rice ; but the ordinary and 
usual commission is 5 per cent, on the amount which tbe good^ r^ftlize. 

5. That the commission and reward due to plaintiff, as such broker 
in respect of such sale, amounts to Bs. , but the defendant has not 
paid the s^me. 

When Suit Lies.— tn the ordinary oonrse of commercial dealings, a oompeih* 
sation is impliedly aoderstood to be dne to ererj person who undertakes t^e <)atie0 
and services of an agent ; the amount* in the abnenoe of agreement, being governed 
bj the usage of trade. Unless otherwise agreed, an agent is not entitled to^ hi|^ com- 
mission until the whole service has been completed ;J and he is not entitled to any 
remuneration at aU in respect of business which he has misconducted. § 

• Broadwater v. Blot, Holl N. P. 0. 547 ; Corbett «. Paokingtoo, 6 B. & 0. 268, 271. 
. t Smith 0. Cook. 1 Q B. D. 79, 81 ; 45, L. J., Q. B., 122. 
X Contract Act, 1872, s. 218. 
f /»., 8. 220. 
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CEAP. XIL-^USE AND OCCUPATION. 77 

CHAPTER XII. 

USE AND OCCUPATION. 



Form No. 97. 
Oh ak ExPBias Contract. 

FlaiDtiff states :— 

1. That, on the day of 18 , at , the plaintiff 
rented to the defendant, and the defendant hired from the plaintiff, the 
houqe, No, , in Street, and agreed to pay therefor the monthly 
rent of Rs. , payable moothly on the fir^t of each month. 

2. That the defendant oocupied the said premises from the day 
of 18 , to the day of 18 . 

8. That defendant has not paid Rs. , beiog the (part of said) 
rent due on the day of 18 . 

Landlords' Remedies.— When a person who has agreed to itDt premises 
4oe« not enter, he oani^ be saed for nae and oocapaiion,^ he rnnet be sned for breach 
of ooniraot ; bat the plaintiff need not allege ao aotaal continned eeonpanef. 

No suit will lie to reeover rent of lodgings knowingly let to a prostitute to carry 
on her vooation there-f 

Liability of Tenant.— The tenant is liable to payment until he has restored 
inU and oomplele possession to the landlord. 



Form No. 98. 
For Bbnt Bssebvsd in ▲ Lbass. 

Plaintiff states : — 

1. That, on the day of 18 , at , the defendant 
entered into a contract with the plaintiff under their hands, a copy of 
which is annexed hereto (ojc state the substance of the contract). 

2. That the defendant has not paid the rent for the month ending 
on the day of » 18 , ameuntiag to Rs» • 

- ^-^— . 

• Bdge V. StraflTord, 1 0. A J. 381 i Lowe e. Soss, 6^ Ex. 553 ; Towne v. D'Hern(rich, 
13 0. B. 898 } 23 L. J., C* P.* 219. 

t Ganrmath Moqkeijee v. Madhnmani, B. L. B. Ap. 37 ; IB W. B. 445. 
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Form Na 99. 
The Sams — Anothsb Form. 

Plaintiff states :— 

1. That the plaintiff let to the defendant a house, No. , 
in Street, , for seven years, to hold from the day 
of 18 , at Rs. a year, payable quarterly. 

2. That of such rent quarters are due, and unpaid. 

Lease Defined. — A lease of immoveable property is a transfer of a rigfit to 
to joy such property, made for a certain time, express or implied, or in perpetnity, id 
consideration of a price paid or promised, or of money, a share of crops, service, or 
any other thing of valne, to be rendered periodioallj, or on specified oceasiona* to tba^ 
transferor by the transferee, who accepts the transfer on snch terms.* 

For the purposes of the Registration Act, lease is defined by aection 8 of that 
Act as inclnding a counterpart, kaboliyat, an undertaking to cultivate or occupy, 
and an agreement to lease. 

Lease How Made.— Where the Transfer of Property Act 1882, applies, • 
lease x>f immoveable property from year to year, or for any term exceeding one year, 
or reserving a yearly rent, can be made only by a registered instrument ; all other 
leases of immoveable property may be made either by an instrument or by oral agrae- 
ment.f 

When Suit Lies. ^ Rent accrued under a lease is recoverable, whether there 
has been an actual occupation or not.} 

BfBeot of Assignment of Lease.— The mere reservation of rent on a lease, 
in the absence of a covenant for payment of it, would not render the lessee liable after 
assignment ;§ but where there is a covenant for payment, and the lessee has assigned 
the lease, he is still liable for the rent, although the landlord has accepted the 

assignee.ll 

Bait for Portion of Bent.— Where one of several joint lessors of certain 
land sued the lessee for his share of the rent payable under the lease to all the lessors, 
making the other lessors defendants, it was held that the suit was not maintainable, 
and the making of the other lessors defendants did not cure the defect in the suitf 

• Transfer of Property Act, 1882, s. 105. 

t I6id., 8. 107.. 

X 1 Wm. Baaod. 240, A. N. 1. 

§ Wadham v, Marlowe, 8 East. 814. 

II 1 Wm. Saand. 240; 2 Wm. Saond. 302 n (5). 

i* Mauopar Das t^. Manaar All, I. h. B., 5 All. 41. 
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Damagee for Holding over. ~ A landlord may claim special damagea from 
m tenant holding over, snob as damages to which he has been rendered liable to a 
third person to whom he has let the premises, and is nnable to delirer possession ia 
oonseqoenoe of the defendant holding over.* 

Limitation.— In suits for arrears of rent, three years from the time when 
the arrears become due.f 



Form Na 100. 
For Dsfioienct after a Ek-xntrt. 

Plaintiff states :— 

1. That by a contract ia writing, made between the plaintiff and 
the defendant on the day of 18 , at , the defend- 

ant rented from the plaintiff, and the plaintiff demised and leased to the 
defendant, the premises known as No. in Street, at the 

monthly rent of Rs. , payable monthly in advance on the 

day of each and every month, and defendant thereby contracted with 
the plaid tiff as follows (copy clause giving plaintiff right of re-entry). 

• 2. That the defendant, contrary to the said contract (state the 
breach), and the plaintiff for that cause re-entered the premises, and 
took possession thereof by virtue of the authority given in said con- 
tract, and as agent of the defendant and not otherwise, and that he made 
diligent efforts to re-let the premises for the defendant, but was unable 
to do so. 

8. That thereby the plaintiff lost the sum of Rs, - for the rent 
for the months of and 



Form Na 101. 
Against Assignee of Lessee. 

Plaintiff states:— 

1. That, by a contract in writing, a copy of which is annexed, made 

between the plaintiff and one A B, on the day of 18 . , at 

, the plaintiff leased to the said A B, and the said A B rented 

from the plaintiff, a certain piece of land known as (describe it), to have 



• Bramlej e. Chesterden, 27 L. J., C. P., 83. 
t Art. 110, Limitation Act, 18S2, 
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and to hold to the said A B and his assigns from the day of 
18 , for the term of , then next ensuing, for the (monthly) 

rent of Rs. , payable to this plaintiff on the (state days of 

payment), which rent said A B did thereby for himself and his assigns 
contract to pay to the plaintiff accordingly. 

2. That thereafter and during the said term, to wit, on the day 
of 18 (naming a day before the breach), all the estate and 

interest of said A B iu said term by an assignment then by him made 
became vested in the defendant, who thereupon entered into possession 
of the demised premises, 

8. That during the time the defendant was so possessed of the 
premises, to wit, on the day of 18 , the sum of Rs. 

of said rent for the month ending on that day (or otherwise) became 
due to the plaintiff front the defendant 

4. That he has not paid the same. 



Form No. 102. 
Grantee of Reversion against Lessee. 

Plaintiff states : — 

1. That one A B was the owner of certain premises (describe theraX 
and on the day of 18 » by a lease made between him and 
the defendant, a copy of which is annexed, and marked Exhibit A, h« 
leased to the defendant said premises from the day of 18 , 
for the term of then next ensuing, for the (monthly or yearly) 
rent of Rs. payable to the said A B his, heirs and assigns, on 
the (state days of payment), which rent the defendant did thereby con- 
tract to pay to the said A B, his heirs and assigns, SECCordingly. 

2. That thereafter, on the day of 18 at , the 
said A B sold and conveyed to this plaintiff the demised -premises. 

3. That notice thereof was given to the defendant. 

. 4. That (kereafterr, to wit, ou the day of 18 , the svtt 

of Rs. of said rent for the quarter ending on that day (or 

otherwise) became due to the plaintiff from the defendant. 

6. That he has not paid the same. 
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Form No. 103. 
Allegation of Assignmbnt. 

That on the day of 18 , at , the said A B 

assigned to the plaintiff the said lease and all his right to the- rent 
therein secured. 



Form No. 104. 
• Allegation by Heir op Reversioner. 

Plaintiff states : — 

1. That the said A B was, on the day of 18 , seized 

of the reversion in said demised premises. That afterwards and during 
aaid term, on the * day of IS , the said A B died so seized ; 

whereupon the said reversion then descended to the plaintiff as his son 
and heir, and thereby plaintiff then became seized thereof in^ee. 



Form No. 105. 
Assignee of Devisee against Assignee of Lessee. 

Plaintiff states : — 

1. That one A B was in his lifetime the owner of certain premises 
(describe them), and on the . day of 13 , he leased the 
same to one C D by his lease, dated that day, a copy of which is hereto 
annexed, and marked Exhibit A. 

2. That by virtue thereof the said C D entered into possession of 
the demised premises. 

3. That on the day of 18 , at , the said D 
assigned all his right, title, and interest in the demised premises to the 
defendant, Mfho thereupon entered upon the possession thereof. 

4. That on the day of 18 , at , the said A B 
died. 

5. That by his last will and testament, which was proved and ad- 
mitted to probate in the Court of on the day of 

18 , the said A B devised the reversion and rent to one E F. 

F. P.— 11 
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6. That OQ the day of 18 , at , the said B F 
aligned the said reveimon and rent to the plaiiitiff. 

7. That after the said E F so assigned the said reversion and rent to 
the plaintiff, and while the defendant was so possessed of the premises, 
the sum of Rs. accrued as rent of said premises for the (month 
or quarter) ending on the day of , ' 18 , under and according 
to the terms of said lease. 

& That the defendant h^ flol paid the same. 



Form No. 106* 
For Use and Occupation — Implied Conteact. 



• riaintiffi 

; 1. That the defendatilt oc<hi^ied the (stable, or dwelliog-hofiifld^ 
No, , iti Street) by peiiniMion of the plaintiff from the 

day of ' 18 , vntil the day of 18 « 

2. That the use of the said premises for the said period was reaaoii- 
ably worth Bs. 

8. That the defendant lias not paid the same. 

Impfied 0oil1!PSWt6.-^thwe fc am implied promise to p«y a rsisonaWe rent 
from the mere oocnpation with the ooneent of plaintiff ; and the rent aocraes doe 
from day to day ,•• the implied promise is snfficiently raised hy the mere fact of 
l^laintiff's ownewhipyt nnl««« *he defendant ean show that the occupation was adverse 
to plaintiff, or under a contract with a third person, or under ciroumftaooef which 
rebut the presumption of a contract with the plaintiff. t 



Form Na 107. 

For Board and Lodging. 

*• 

TteinlSff states :— 

1. That from the day of 18 , until the day ef 

IB , defendant occupied certain rooms in the house (No. , 



_fi til '-^ 



• Gibson v. Kirk, 1 Q. B. 860; Churchward v. Ford, 2 H. and N. 446; 86 L. J., B»., 
364 1 Sloper v. Saunders, 26 L. J*, Bx., 275. 

^ Hcfffirt* V. %flCdx, 19 h. J., Q. B., »6 J Charohwafd v. Ftord, tmpt^a. 

% ChUh>hWar« •. Foi^ ^H^ra; Cox v. Knight, 18 C. B. 645; 25 L. J., C* P., 814 , 
Tomer v. Catteroa Coal Co., 5 Bx. 982; Sloper v, Saunders, iupra; Uifj «. Lewis, 
6 C. B., N. «.. 768 ; 80 L. J., C. P., Ul. 
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in street) by permiaaion ot tbe plaintiff, and was furnished by 

the plaintiff, at his request, with food, attendance, and other necessaries. 

2. That, in consideration thereof, the defendant promised to pay 
tbe sum of Bs. (or that no agreement was made as to^ payment 
(or such food, attendance^ and necessaries, but the same were reasonably 
wortli Bs. )• . . 

3. That defendant has not paid the same. 



Form No. 108. 
Allkgation for Lodoino. ' 

That tbe defendant occupied rooms in, and part of, tlie hous? of 
the plaintiff at (and if furnished, add, t<>gether with iurQiture, 

.linen, and other household necessaries of the plaintiff which Were 
therein) by the plaintiff's permission as his tenant from, &c. 

Implied Warrantiea— There it an implied warranty, wjiere's fnmiabed 
bovae 18 k^ that the same is xeaaonably fit for habitation ;^ bat not in the oaae of a 
liooae let no furnished. 

Lixoitation. — In suits for the prioe of lodging, one year from the date wheo 
the prioe becomes pajable.f 



Form No. 109. 
For Hibb op Personal Property. • 
Plaintiff states : — 

1. That between the day of 18 , and the day of 

18 , at , the defendant hired from the plaintiff (horses, 

carriages, &c.), for which be promised to pay the plaintiff on account 
thereof the sum of *Rs. , on the day o! 18 . 

2. That defendant has not paid the same. 

Limitation.— In suits for the hire of animals, vehicle, boats, or h^asahol^ 
fnroitnre, three years from the time when the hire becomes payable.^ 

• Smith V. Harrabte, 11 M. uid W. 5 ; Wilson v. Fnsndh Hatlon, S Si. D. Ml ; 
46 L. J., *!., 489 ; CampboU v. Lord Wenlook, 4 F. and P. 710. 
t Art. 9, Limitation Act, 1877. 
t AH. IM), Limitation Act. 1877. 
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Form No. 110. 

Hire of Purniturb, &c., with Damages for Ill-use. 

PlaintifiF states : — 

•1. That on the day of 18 ,at -, plaintiff rented 

to the defendant, and the defendant hired from the plaintiff, household 
furniture, plate, pictures, and books, the property of the plaintiff, to 
•wit (describe the articles), for the space of then next ensuing, 

to be returned by him to the plaintiff at the expiration of that tinie 
in good condition, reasonable wear and tear thereof excepted. 

2, That he promised to pay the plaintiff for the use thereof 
Rs. (in equal quarterly instalments on days of 

thereafter). 

8. That no part thereof has been paid. 

4. That the value of the property so hired by the defendant as 
above allecfed was Rs. 

5. That the defendant in violation of his said agreement to return 
the same in good condition neglected the same, and through his negli- 
gence, carelessness, and ill-use, the same became broken, defaced, and 
injured, beyond the reasonable wear thereof, and in that condition were 
returned to plaintiff to his damage Ba, 



SECOND SUB-DIVISION. 

SUITS UPON INSTRUMENTS FOR THE PAY- 
MENT OP MONEY ONLY- 



CHAPTER I. 
BILLS OF EXCHANGE AND CHEQUES. 



Form No. III. 

Foreign Bill — Payee against Drawer for Non-acceptance. 

Plaintiff states : — 
' 1. That on the day of 18 , the defendant, hy his bill 

of exchange, drawn in Calcutta, and directed to E F, required the said 
E F to pay to the plaintiff iu London pouuds sterling 

days after sight. 
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2. That on the day of 18 , the same was duly pre- 
sented to the said E F for acceptance, but was not accepted, and was 
thereupon duly protested for non-acceptance. 

3. That due notice thereof was given to the defendant. 

4. That he has not paid the same. 

5. That the value of pounds sterling at the time of service 
of notice of protest on the defendant was Rs. Wherefore 
plaintiff prays judgment against defendant for Us. « , and Rs. 
damages, and interest on said sums from the day of 18 
(date of protest), at per centum, and costs of suit. 

Oonsideratioxi. — It ia not necessary to statd the consideration in the bill, -as 
that will be presumed.* 

Date.^The omission to date a bill can be rectified by verbal evidence of the 
tmedate. 

Every negotiable instrument bearing a date shall be presumed to bave been made 
or drawn on such date.f 

Bill When Payable.— When no time for payment is specified in a bill, note* 
or cheque, it is payable on demand.} 

Option of Holder.— When tbe drawer and drawee is tbe same person, or the 
drawee is a fictitious person, or a person not having capacity to contract, the holder 
of a bill may at his option treat the instrument either as a bill of exchange or as a 
promissory note.§ 

Liimitation. — In a suit on a bill of exchange payable at a fixed time after 
sight or after demand, three years from the time when the time fixed expires. || 
Where it is payable at sight, or after sight, but not at a fixed time, three years from 
the time when the bill is presented.^ Where it is payable on demand, and is not 
accompanied by any writing restraining the right to sue, three years from the dste 
of the bilL^.^ In suits on bills not expressly provided for, three years from the time 
when the bill becomes payablcft 1" ^ "^it by the acceptor of an accommodation bill 
against the drawer, three years from the time when the acceptor pays the amouDt.|]! 

• Keg. Inst. Act, 1881, s. 118, ol (a) j H«k)h v. Trayes, 11 A. and B. 702. 

t Keg. Inst. Aot, 1881, s. 118, d. (ft). 

t Keg. Inst. Aot, 1881, s. 19. 

§ Smith 9. Bellamy, 2 Stark 223 ; Miller o. Thomson, 2 M. and G. 576. 

II Art, 72, Limitation Aot, 1877. 

f Art. 70, Limitation Act, 1877. 

•• Art. 73, Limitation Aot, 1877. 

ft Art, 80, Limitation Aot'i 1877. 

XX ^^* 79, Limitation Act, 1877. 
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Form Na 112 
PoRBiGN Bill — ^Paym AaAiNsr Acgkftor. 

Plaintiff states : — 

1. That on the day of 18 , at , one E F, by 
his bill of exchange, now overdue, directed to the defendant, required 
defendant to pay to the plaintiff Bs. , days after sight. 

2. That on the day of 18 , at » the defend- 
ant Acepted the sai^bill 

3. That he has not paid the same. 

Aooeptanoe where to be placed.— An aooeptanoe written on the back off 
a bill it snffioient.^ 



Form No. 113. 
Inland Bill — ^Drawer against Acceptor for Non-payment. 
Plaintiff states : — 

1. That on the day of 18 , at , the plaintiff 
by his bill of exchange, now overdue, required the defendant to pay tp 
him Rs. , days after date (or sight) thereof. 

2. That defendant accepted the said bill. 
S. That he has not paid the same. 

4. That by reason thereof the plaintiff incurred expenses in and 
about the presenting and noting of the bill and incidental to the dis- 
honour thereof. 

Inland Bill Defined.-A prominory note, bUI of excfannge, or cheqae, drawn 
or made in British India, and made payable in, or drawn upon any penon roaideBt is, 
Bntuh India^ shall be deemed to be an inland inetrament-t 

Form No. 114. 
Thk Same — Bill Returned and Taken up. 
Plaintiff ittates : — 

1. That on the day of 18 , at , the plaintiff, 

by his bill of exchange, directed to the defendant, required the defendant 
to pay to one A B or order Rs. , days after date thefeol 



• YoMig ft. Glover, per Lord Campbell, t Jnr., N. 8., 687. 
t Neg. Inst. Act, 1881, ■. 10. 
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2. That on the day of 18 , the plaintiff delivered the 

said bill to the md A 6. 

8. That the defendant accepted the said bill. 

4. That at maturity the same was presented for payment, but waa 
tiotpaid. 

6. That on the day of 18 , the same was returned *to 

the plaintiff for non-payment, and the plaintiff as drawer thereof waa 
compelled to take up tb« same, and to pay to the holder thereof the 
sum of Rs. , being the amount of said bill with damages ^d 

interest. 

6. That no part of the same has been re-paid. 



Fornfi No. 116. 
Inland Bill*-Paybi Against Drawir. 
Plaintiff states : — 

1. That on the day of 18 »at , the defendant 
1^ his bill of exchange, directed to C D, required the said D to pajr 
to the plaintiff Rs. , days after sight 

2. That on the day of 18 , the same was duly pre- 
sented to the said C D for aoceptance (or payment), but was not 
accepted (or paid). 

8. That' due notice thereof was given to the defendant 
4. That be has not paid the same. 

Limitation.— In a snit bj the payee against the drawer of a bill which has been 
dishononred bynon-aeceptanoe, three years from the date of the refosal to accept* 



Form N0. 116. 
Patsk Against Drawir who is also Aocbftob. 

Plaintiff states :-^ 

1. That on Che day of 18 ,at ,the defend- 
Bfit made and accepted and delivered to the plaintiff his bill of ez- 
ehttnge, of which the following is & copy (copy of the bill and accept- 
ance). 

2. That he hhB not paid the same. 

• Art. 78, Limiiation Aot, 1877. 
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Form No. 117. 
Inland Bill — Payee Against Acceptor. 

Plaintiflf states : — 

1. That on the day of 18 , the defendant accepted 
a bill of exchange, now over-due, made (or purporting to have been 
made) by one C D on the day of 18 , at , requir- 
ing the defendant to pay to the plaintiff Rs. , after 
sight thereof. 

2. That be has not paid the satne. 



Form No. |I8. 
The Same — Another Form. 

Plaintiff states :— 

1. That on the day of 18 , at , one A B, by 
his ^bill of exchenge, dated on that day, required the defendants to pay 
to the order of the plaiutiff Rs. , days after sight for 
value received. 

2. That on the day of 18 , at , tbe defend- 
ant, upon sight thereof, accepted said bill. 

3. That be has not paid the same. 

Note. — If the nooeptanoe varies as to time or plaoe from the bill, state the same 
, as, " defendant accepted said bill payable at , days after the date of the 

bill, or otherwise, as the case may be. 



Form No* 110. 

By Acceptor v^ithout Fitnds against Drawer. 

« 

Plaintiff states :— 

1. That on the day of 18 , at , the defend- 
ant drew his bill of exchange, and directed the same to the plaiutiff at 

, by which bill of exchaoge the said defendant requested 
thi3 plaintiff to pay to the order of said defendant four liionths after date 
the sura of Rs. for value received. 

2. That the plaintiff accepted said draft, and paid the same at 
maturity. 
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3. That no funds were provided by eaid defendant either before or 
after the same was drawn as aforesaid for the payment thereof, and the 
plaintiff has had no funds of said defendant at any time in his hands 
to pay the same. 



Form No. 120. 
Allegation of PiycsENTMBNT and Notice Excused by Waiver. 

That the defendant at the time said bill was transferred by him 
waived as well the presentation of the same to said for pay- 

ment as notice of the non-payment thereof. 



Form No. 121. 

Allegation^ o^ Excuse for Non-presentment, 
Drawee not found. 

That on, &c., due search and inquiry was made for said at 

(state the place of address), that the same might be presented for accept- 
ance, but he could not be found, and the same was not presented. 

Presentment when Bzcused.— No presentment is necessary in the follow- 
ing cases : — 

1. If the maker, drawee, or acceptor, intentionally prevents the presentment ; 

2. If, the inntrnment beinf;^ payable at his place of business, bb closes snob place 

of business, on a basiness-daj, during tbe nsnal business hours ; 

3. If, tbe instrument being payable at some other specified place, neither be nor 

any person authorized to pay it attends at such place during tbe usual 
business hours ; 

4. If, tbe instrument not being payable at any specified place, be cannot, after due 

search, be found ; 

5. If tbe party sought to be charged has engaged to pay, notwithstanding non« 

presentment ; 

6. If tbe party sought to be charged, after maturity makes a payment on aooounty 

or promises to pay in whole or in part, or otherwise waives his rights ; 

7. As against tbe drawee, if be could not suffer damage from the want of pre- 

sentment^ 

• Neg. Inst. Act, 1881, s. 76. 

F. P.— 12 
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Form No. 122. 
3t Partnkrs (Payees) against Partners (Aoobptors). 

Plaintiffs state : — 

1. That at the times hereinafter mentioned the said plaintiffs 
were partners doing business at under the firm name of A B 

&, Co.« and the said defendants were partners doing business at 
under the firm name of E F & Co. • 

1 That on the day of 18 , at , L M and N O, 

partneifi, doing buaioess under the firm name of L'M & Co., under their 
said firm name made their bill of exchange directed to the defendants 
under their said firm name of J! F & Co., bearing date on that day ia 
the words and figures following, to wit (copy of bill). 

8. That on the day of 18 , at , the said de- 

fendants under their said firm name of E F & Co., upon sight thereof, 
accepted said bill of exchange. 

4. That they have not paid the same. 



Form No. 123. 
On a Bill Payable out of a Particular Fund. 

Plaintiff i^tates :^- 

1. That 00 the day of 18 , at , one A B made 
his hill of exchange or order in writing, dated on that day, directed to 
the defendant, and thereby required the defendant to pay to plaintiff 
out of the proceeds of (state fudd as in bill) Ks. , after 
df te thereof, and delivered the same to the plaintiff. 

2. That on the day of 18 ,at , the defendant 
apcepted the same payable wheu tn funds from tlie proceeds of (&)&, as 
in acceptance). 

8. That on die day of 18 , the defendant had funds 

ol tihe said A B, proceeds of, kc. 

4. That on the day of 18 , at , the plaintiff 

demanded payment therec^ from the defeDdant. 

6. That he has not paid the same. 
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Form Na 124* 
Path asainst Drawbr and AocspraB.. 

Plaintiff states :^- 

1. That on the day of 18 , at • , the defend- 
ant A B by his bill of exchange required the defendant C D to pay to 
the plaintiff Bfl« , days after the date thereof. 

2. That the defendant C D accepted said bill. 

3. That at maturity the same was presented to the defendant C D 
for payment, but was not paid. 

4. That notice thereof was given to the defendant A B. 

5. That no part of the same has been paid. 



Form. Na I2B. 
By Payee on a Bill Aocepted for Honour. 

Plaintiff states :— 

1. That on the day of 18 , the defendant A B by his 
bill of exchange required one C D to pay to the plaintiff Bs. , 

days after the date thereof. 

2. That on the day of 18 , the same ^was presented 
to ihe said C D for acceptance, but was not accepted. 

3. That notice thereof was given to the defendant A B. 

4. ^hat on the . day of * 18 , at , the defend- 
ant E F (acceptor for honour) accepted said bill for the honour of said 
A B. • 

5. That at maturity the same was presented for payment to said 
C D, b«i was not paid. 

6. That no^ce thereof was given to the defendant A B. 

7. That thereupon the same was duly presented to the defendant 
E F (acceptor for honour) for payment, but was not paid. 

8. That notice thereof was given to the defendant A B, 

9. That no part of the same has been paid. 
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Aooeptor for Honour Defined. — When a bill of exchange has been ooted 
or protested for noD-acceptance or for better seoarity, and any person aoeepts it tupra 
protest for honour of the drawer or of any one of the indorsees, such person is called 
an acceptor for honour.*^ 

Liability of Acceptor for Honour .—In order to make the acceptor for 
honour liable, the bill mnst have been presented to the drawee for payment at matarity, 
dishonoured, and noted or protestedf 



Form. No. 126. 
First Indorsee against Acceptor. 

Plaintiff states : — 

1. That on the day of 18 , the defendant accepted a 
bill of exchange, now overdae, made (or purporting to have been made) 
by one A B on the day of 18 , at » requiring the 
defendant to pay to the order of one C D Rs. , after- 
sight thereof 

2. That the said C D indorsed the same to the plaintiff. 

3. That the defendant has not paid the same. 

Consideration.*-It is unnecessary to allege that the indorsement was for 
Talne, as the consideration will be presumed.^ 



Form. No. 127. 
First Indorsee aginst first Indorser. 

Plaintiff states : — 

1. That the defendant indorsed to the plaintiff a bill of exchange, 
now overdue, made (or purporting to be made) by one A B on the 
day of 18 » at , requiring one C D to pay to the order 
of the defendant Rs. , ' days after sight (or otherwise) 
.thereof, and accepted by the said C D on the day of 18 , 

at . . 

2. That on the day of 18 , at , the same 
was presented to the said C D for payment, but it was not paid. 

• Neg. lost. Act, 1881, ss. 7 and 108. 

t Neg. Inst. Act, 1881, s. 112. 

X Neg. Inst. Act, 1881, s. 118, d. (a). 
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8. That due notice tJiereof was given to the defendant . 
4. That he has not paid the same. 

Liiability of Indorsee. — Brery indorsee is liable to erery snbeeqQent indonee, 
provided be reoeivee notice of disbononr, at npon an Instrument payable on demand.* 

Indorsement How Ck>mpleted.— An indorsement is completed by delirery, 
actnal or constraotive ;t and delivery is a transfer of possession. 



Form No. 128. 
First Indorsee against Drawer and Indorssr for 
non-accbptancb. 
Plaintiff states :— 

1. That on the day of 18 , at , the defendant 
A B, by his bill of exchange, directed to one C D, required the said 
C D to pay to the order of one E F Rs. , days after 
the date thereof (or otherwise). 

2. That the said A B delivered the same to the defendant E F, 
who indorsed it to the defendant O H. 

3. That on the day of 18 » at , the defendant 
G H indorsed the same to the plaintiff. 

4. That the same was presented to C D for acceptance, but was 
not accepted (if a foreign^ bill, add " and was thereupon duly protested 
for non-acceptance"), of all which due notice was given to the defendants. 

6. That they have not paid the same. 

Limitation. — In a salt on a disbononred foreign bill, where protest has been 
made, and notioe given, three years from the time when noUoe is given.:|: 



Form No. 129. 

First Endorsee against all Prior Parties. 

Plaintiff states:-^ 

1. That on the day of 18 , at , the defend- 
ant A B, by his bill of exchange, now overdue, required the defendant 
C D to pay to the order of the defendant E F Rs. , 
days after sight thereof. 



• Neg. Inst. Aot, 1881, s. 8^ 
t Neg. Inst. Aot, 1881, s. 46. 
t Art. 77, Limitation Aot, 1877. 
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2. That OD the day of 18 , the said C D accepted 

the same. 

8. That the said E F indorsed the same to the plaintiff. 

4. That on the day of 18 , the same was presented 
to the said C D for payment, bat was not paid. 

5. That due notice thereof was given to the other defendants, and 
each of them. 

6. That they have not paid the same. 

Who are Liable to Holder.— All prior partief are liable to the holder in do*- 
oovrBe.* 



Form Na ISO. 
SuteBQUBNT Indorsee against Acceptor. 
Plain tiS states : — 

1. (Allege acceptance of bill as in form No« 126.) 

2. That by the indorsement of the said the same was 
transferred to the plainti^^. 

3. That the defendant has not paid the same. 



Form Na 181. 
Subsequent iNBoaau against First Indorser — Indorsement 

Special. 

Plaintiff states :— 

1. That the defendant indorsed to one CD a bill of exchange, 
now overdae, made (or purporting to have been made) by one A B od 
the day of 1& , at , requiring one B F to pny to 
the order of the defendant Bs. , days after sight thereof 
{or otherwise), and accepted by the said E F on the day of 

18 ,ftt . 

2. That the same was, by the indorsement of the said G D, trans- 
ferred to the plaintm 

3l That on the day of 18 » at » the same was 

presented to the said E F for pajrmeat, but was not paid. 

• Nee;. ^:oMt. Act, 1691^ 8. 30. ^ 
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4. That due notice thereof was given to the defendant 

5. That be has not paid the same. 



Form No. 132. 
Subsequent Indorsee against Intermediate Indorser. 
Plaintiff states :'-<- 

1. That a bill of exchange^ now overdue, made by one A B on 
the day of 18 , at .Tequiriog one C D to pay 

to the order of one E F Rs. , days after sight thereof (or 

otherwise), accepted by said C D, and indorsed by the said E F to the 
defendant, was, by the indorsement of the defendant (and others), 
transferred to the plaintiff. 

(Allege presentment, notice; and non-payment as in form No. 128.) 



Form No. 133. 
' Subsequent Indorsee against his Immediate Indorser* 
Plaintiff states:— 

1. That the defendant indorsed to him a bill of exchange, now over- 
due, made (or purporting to have been made) by one A B on the 

day of 18 , ai , requiring one C D to pay to the 

order of one £ F Bs. , , after sight thereof (or otherwise) 

(accepted by the said C D), and indorsed by the said E F to the defendant. 

(Allege presentment, notice, and non-paymebt- as in preceding 
form.) 



Form No. 134. 
Subsequent Indorses aoainst all Prior Parties. 

Plaintiff states :— * 

1. That on.th^ day of 18 , at , the defendant 
A B, by bis bill of exchange, now overdue, requested the defendant D 
to pay to the order of the defendant E F Bs. , days 
after the date thereof. 

2. That the said A B delivered the same to the said E F, who 
thereupon indoraed it to the defendant O H. 
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3. That on the day of 18 , at ^the said G H 
indorsed the same to the plaintiff. 

4. That on the day of 18 , at , the defendant 
C D accepted said bill. 

6. That at maturity the same was presented to the defendant C D 
for payment, but was not paid (if a foreign bill, add " and was there- 
upon duly protested for non-payment"), of all which due notice was 
given to the defendants A B, £ F, and O H. 

6. That they have not paid the same. 



Form No. 135. 
Cheque — ^Paybb against Drawer. 

Plaintiff atates: — 

1. That at the times hereinafter mentioned the defendants were 
partners doing business as merchants at under the firm nan^e 
of C D & Oo. 

2. That on the day of 18 , at , the defend- 
ants, under their firm name of C D & Co., made their cheque in writing, 
dated 5n that day, and directed the same to the bank of A B, requiring 
said bank to pay to the order of the plaintiff Rs. 

3. That the said cheque was presented on the day of 

18 , at , to the said A B for payment, but was not paid. 

4. That due notice thereof was given to the defendants. 

5. That they have not paid the same. 

"■ « 

Cheque defined.-- A cheque is a bill of exchange drawn on a specified banker, 
and not expressed to be payable otherwise than on demand.^ 

. Suit on Lost Cheque. — When the indorser refases to give the indorsee a 
duplicate of a cheque which has been lost, the latter is entitled to'sue the former for 
a duplicate or, in the alternative, for a refund of the money paid to the indorser on 
the cheque. The drawer should in such a case be made a defendant.^* 



• Neg. Inst. Act, 1S81. s. 6. 

t Baldeo Prasad v, Grish Chandar, I. L. B., 2 All. 764. 
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Form No. 136. 
Indorsee or Bearer against Drawer and Indorser. 
Plaintiff states : — 

1. That on the day of 18 .,at , the defend- 
ant A B made his cheque, and directed the ^me to the bank of C D, 
and thereby required said C D to pay to the defendant E F or order 
(or bearer) Rs. for value received, and delivered it to the de- 
fendant £ F. * 

2. That thereupon the said defendant E F indorsed the saoie to 
this plaintiff. 

3. That said cheque was duly presented for payment, but was not 
paid. 

4. That due notice thereof was given to the defendants. 

5. That they have not paid the same. 



Form No. 137. 
Against Bank, Drawee havinq Certified. 

Plaintiff states: — 

1. That on the day of 18 , at / , one A B 
made his cheque directed to the defendants, and thereby required them 
to pay to this plaintiff or order (or bearer) Rs. , and delivered 
the same to this plaintiff (or if payable to a third party state accord- 
ingly). 

2. That on the day of 18 , at , the defend- 
ants by their agent duly authorized thereto accepted and certified the 
same to be good 

8. That thereafter the same was duly presented for payment, but 
the same was not paid. 



F. P.— 13 
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CHAPTER II. 
BONDS. 



Form No. 188. 

Against Maker. 
Plaintiff states : — 

1. That defendant, in consideration of , made, executed, 
and delivered to the plaintiff, a certain instrument in writing, of which 
ft copy is hereto annexed, and marked Exhibit A (or an instrument in 
the words and figures following, to wit). 

2. That by the terms of said written instrument the defendant 
became indebted to the plaintiff in the sum of Rs. 

3. That the plaintiff has fully performed all the conditions thereof 
on his part^ 

4. That defendant has not paid the same. 

NecesBary Avermente.— The plaintiff need not aver the breach ; it is 
sufficient if he allege a debt due under the bond, and it Kes upon defendant to discharge 
the obligation.* 

Foiin of Bond.*No precise form of words is necessary to create a bond ; so 
long as there is a writing acknowledging a debt, or denoting an intention on the part 
of the person who becomes bound to pay another a specified sum of money, this is 
sufficient to constitute a bond.f , ' 

When Payable.— If no time is limited in a bond for payment, the money 
is payable on demand. 

Unregistered Bonds. — An unregistered bond, which contains a personal 
undertaking to repay money, and also a hypothecation of land aboye Rs. 100 m 
▼alue as security, may be used in* cTidenoe to enforce the persoo/d obligation, protrided 
the personal obligation be distinct and seyerable from the obligation in respect of 
the property mortgaged.^ 

• Ashbee e. Pedduok, 1 M. and W. 664. 

t Addison on Contracts, 7th edition, 171. 

X Xiuohnlan Singh v. Eersi, I. L, B., 4 AIL 3 ; Sheo Dial e. Prag Dal Miar, I. L. E., 
8 All. 229; Kattamuri Jagappa v. Padalu Latohappa, I. L. B., 5 Mad. 119; mfatoniasa 
9. Hossein Khan, I. L. B., 9 Cal. 620 ; Laohmipnt v. Mirsa Khairat, 4 B. L. B. (F. B.) 
18 ,- Yaylaya Padjachy v, Moorthy Padyaoby, 4 Mad. H. 0. B. 174; Tukaram Ti^cji v, 
Khandaji, 6 Bom. H. 0. B., O. 0., 134; Sangappa v. Baanffa, 7 Bom. H. C. B., A. C, I ; 
Snta Kulwar •. Jageraath Perahad, 4 Agra H. C. B. 176. 
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Form No. 130. 
On a Bond for the Payment of Monet only. 
Plaintiff states :-* 

1. That OD the day of 18 , at ^thedefendaDt 

made his bond, of which the fonowing is a copy (copy the bond), and 
thereby promised to pay to the plaintiff the sum of (state the actual 
debt) on the day of 18 , with interest, &<^ 

f . That he has not paid the same. 

Interest "vi^ien Becoverahle.~npoQ all debts, or tiimt serUia, pajsbls 
at a certain time, or otberwiee, the C<mrt before wbicb saoh debtt, or tumt; may bo 
reeoTered, may, if it eball think fit» allow interest to the creditor at a rate not ezoeed- 
ing ibe onrrent rate of interest from the time when snob tarn or sums certain were 
payable, if aneb debts or tnme be payable by virtue of eome written inttrnment at 
a certain time, or if payable otherwiee, then from the time when demand of payment 
aball hare been made in writing, to as each demand shall gire notice^ the debtor 
that interest will be claimed from the date of snch demand until the term of pay- 
Inent ; provided that iatenet shall be payable in all eases in which it is now payable 
by Uw .• 

Act XXXII. of 1839 supposes a party to hays been soed for a breach of a con- 
tract for the pi^yment, by virtae of a written instrument, of a sum certain at a 
certain time, and does not affect debts contingent in amount and time of coming 
ducf Where, howerer, a usage is established, showing that interest is paid on sueh 
contracts, interest ought to be allowed according to such custom upon the principal 
sum decreed ;:|: and in respect to mercantile usage, there needs not either the antiquity 
or the notoriety of custom necess a ry in other cases. The usage may be still in 
oonrse of growth ; it may require eridence for ite support in each case ; but in the 
result it is enough if it appear to be so well known and acquiesced in that it may be 
reasonably presumed to haye been an ingredient tacitly imported by the parties inta 
their contract§ The Act does not apply to an agreement between the parties regulat* 
ing the rats of intere8t.|| 

Rate of Interest. — When interest has been agreed upon between the parties^ 
the Court shall decree at such rate ; if no rate has been agreed upon, the Court shall, 
decree interest at such rate as it shall deem reasonable, f 

• Aot XXXII. of 1889. 

t Joggomoban e. Maniokcband, 7 ttoore's I. A. SSS. 

{ Juggomohno e. Maniokchnnd, iupra, 

{ Joggomoban o. MaBickohund, supra, 

II Mnrtnujoy e. John Cockraue, 10 Moore's I. A. 229. 

5 Act XXVUL of 1856, s. 2. 
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WhoDever the Coart decrees that a decree shall bear iuiereat, tiie Court maj order 
the same to be calculated at the rate allowed in the decree apoo the priocipal som 
decreed, or at such other rate as the Conrt shall think fit^ 

Bat Act XXVIII. of 1855 does not prerent a CiTil Conrt, which adnrinister* 
both law and equity, from examining into the character of agreements made between 
persons, snch as mortgagor and mortgagee, trustee and beneficiary, between whom 
relations exist enabling one party to take advantage of the other, and from declining 
to enforce such agreements where they are shown to be unfair and extortionate ;f nor 
does it prevent the Court from setting aside an unconscionable agreement made with 
a necessitous man, on the ground of inequality, as being an unreasonable advantage 
made of his necessitous situation, and as being oppressive and anjust4 

Where the loan is repayaUe at a certain time, and no rate of interest is fixed 
to be paid after due date, the question as to the amount of interest to be allowed 
after that date ^ould be treated as one of damages ;§ ordinarily the rate agreed to 
be paid before due date may be regarded as the rate to be allowed after such date, 
provided it be not excessive ;|| but it is within the discretion of the Court to decide 
the rate of interest after due date.^ 

Compound Interest. ^A stipulation to pay oomponnd interest is not io tbe 
nature of a penalty.** 

Higher Bate for Default.— A stipnlation to pay a higher rate of interest 
from ike date of the bond in case of default in payment on due date is in the nature 
of a penalty, and cannot be enforced ;f f but where the stipulation is, that on^ failure 
to pay principal and interest on due date, a hjgher rate of interest shall thenceforth 
become payable, such a stipulation is not in the nature of a penalty, and cannot be 
relieved against.^t 

It is not the high rate of intereitt which constitutes a penalty ; but the stipnl^ 
tion for a higher 'rate if the contract be broken. §§ 

• Act XXVIII. of 1856, 8. 3. 

t Vinayak n. Aliya, 4 Bom. H. C. E., A. 0., 202. 

J Omda Khanum v. Brojendro Coomar, 20 W. R. 817. 

§ Juala Prasad v, Ehunum Singh, I. L. R., 2 All. 617. 

II Baldeo Panday «. Gokal Bai, I. L. B., 1 All. 603. . 

% Doendyall «. Choa Singh, 25 W. R.189; Joyram ©. Nobin Chnnder,25 W. R. 818. 

•• Mathnra Prasad «. Durjan Singh, I. L. R.,2 All. 639; T^pal v Kesri Singh, 1. L. 
R., 2 All. 621 J Land Mortgage Bauk v. Baboo Soorjoo, 26 W. R. 323 ; Sorju Prosad v. 
Beni Madho, I. L. R., 6 All. 61 ; Bhola Nath v. Pateh Sing, I. L. R., 6 All. 63. 

tt Mahzar Ali Khan f>. Sardar Mai, I. L. R., 2 All. 769; Khnrram Sing v. Brawani 
BakFh, I. L. R., 3 AU. 440; Vythilinga Mardali v. Ravana, I. L. R., 6 Mad. 167; 
Mathura Prasad ». Lnggnn Koer, I. L. R., 9 Oal. 616 j Hurreenath Dass p. KaUe Preshad, 
22 W. R. 474. 

Xt Mackintosh v. Crow, I. L. R., 9 Cal. 689; Mackintosh «. Hunt, I. L. R., 2 Cal. 
£02; Het Narain Singh v. Ram Deen Singh, I. L. R., 9 Cal. 871 ; 12 0. L. R. 690. 

§J 0-nda KhauUD v. Briyeiidru Coomar, per Markby, J., 20 W. B. 317. 
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Johit and Several PromiflOr8.^Tbe plaintiff may at his option hold liable 
asy one, or all, of seForal promisors ; bat, in tbe case of a joint debt, if be elect to 
sue one, be cannot afterwards sne the other, beoanse the obligation on a joint 
contract, being single and entire, is extingnisbed by the judgment in the suit ;^ 
bat when the obligation is joint and several, the promisee may toe the promisors 
separately antil the debt is eztingaished.f 

Bffeot of Release. — A release of one joiat promisor does not discharge the 
other joint promisor .{ 

Iiiinitation.^In suits on a single bond, where a day is specified for payment, 
three years from the day so specified ;§ or where no saoh day is specified, three years 
fiom the date of ezecating the bond.|| 

In salts on a bond payable by instalments, three years from the expiration of 
the first term of payment as to the part then payable, and for the other parts, the 
expiration of the respective terms of payments ;^ and where the bond provides that 
on default of payment of one instalment, the whole shall become due, three years 
from the time when the first default is made, unless where the payee or obligee 
waives the benefit of the provision, and then when fresh default is made, in ' respect 
of which there is no such waiver,^^ and limitation runs as against (&s whvle amount 
qf the bond from the date of the default unless the default be waived.ff Mere absti- 
nence from suit is not suflBcient to prove waiver of a right to enforce a condition 
whereby upon default of payment of an instalment the whole debt becomes 
dae.tl 

A suit to recover a specific sum of money due upon a regiitm^ bond or other 
written contract is a suit for compensation for breach of contract in writing regis* 
tered within the meaning of article 116 of Schedule II. of Act XV. of 1877, and 
may be brought within six years from the time when the period of limitation 
would begin to run against a suit brought upon a similar contract which is not 
regi8tered.§§ 



* Kendall v, Hamilton, 4 App. Cas. 604 ; H. Coomar MuUiok v, Ei^^ndrolall, I. L. B., 
3 Cfel. 863. 

t Dhunput Singh «. Sham Soonder Mitter, I. L. B., 6 Cal. 291. 

t Contract Act, 1872, s. 44. 

§ Art. 66, Limitation Act, 1877. 

II Art. 67, Limitation Act, 1877. 

f Art. 74, Limitation Act, 1877. 

•• Art. 76, lamitation Aot, 1877. 

ft BHgho Govind v. Dipchand, 1. L. B., 4 Bom. 97. 

tX Sethn f>. Nayana, 1. L. B., 7 Mad. 577. 

§§ Ganeeh Krishna v. Madhavrao, I. L. B., 6 Bom. 75 ; Khnnni v. Nasiruddin, I. L. 
B., 4 AU. 266 i Ganri Shankar v. Surjn, I. L. B., 3 All. 276. 
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Form No. 140. 
On an Annuity Bond. 
Plaintiff states : — 

1. That on the day of 18 , at , the defend- 
ant by his bond became bound to plaintiff^^ in the sum of Rs. 

to be paid by the defendant to the plaintiff subject to a condition that, 
if the defendant should pay to the plaintiff^ Rs. half yearly, on 

the day of and the day of in every year 

during the life of the plaintiff, the said bond should be void. 

2. That afterwards, on the day of 18 , the sum of 
Rs- for of the said half-yearly payments of the said 
annuity became due lo the plaintiff, and is still unpaid. 



CHAPTER III. 
PROMISSORY NOTES. 



Form No. 141. 
By Maker of Accommodation Notb having paid it. 
Plaintiff states : — 

1. That on the day of 18 , at , the plaintiff 
made his promissory note, of which the following is a copy (copy the 

2. That the plaintiff never received any consideration therefor 
but that It was an accommodation note made and given to the defend- 
ant at his request and upon his promise that he would pay it at maturity. 

8. That, as the plaintiff is informed and behoves, the defendant 
thereatter, and before its maturity, negotiated it for value. 

laintiff'^'^^d^t^ defendant failed to pay the same at maturity, and the 
5. That defendant has not repaid the same. 

Iiimitation.-.Iii suiti on a promimiy ncyte payable at a fiied time after eight, 
or on demand, three years from the time when the ixed time expire, f whew tho 
note Ml payable on demand, and ie not aooompanied by any writing restraining or 
postponmg the right to sne, three yet^ from the date of the note.f 



• Art. 72, Limitation Act, 1877. 
t Art. 73, Limiti^tion Aot, 1877. 
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When ihe note is pajable by insUlments, three years from the expiration of 
ibe first term of payment as to the part then payable ; and for the other parts, the 
•zpirition of the respeotire terms of payment* 

Where the note proTides that on default of payment of one instalment the whole 
shall become dne, three years from the time when the first default is made;, unless 
where the payee or obligee watres the benefit of the provision, and then when fresh 
default is made, in respect of which there is no such waiver.f 

In a suit on a note not expressly provided for, three years from the time when 
the note becomes payable.^ 

Form No. 142. 

By Joint Maksr of Note having paid it against thi othir 

FOR Contribution. 

Plaiotiff states:— 

1. That on the day of 18 , at , this plaintiff 

and the defendant made their joint promissory note in writing, of which 
the following is a copy (copy the note). 

• 2. That at maturity of said note the plaintiff was compelled to 
pay, and did pay, the same. 

3. That no part thereof has heen repaid to him. 



Form No. 14a 
By Indorser of Note having paid a Part. 
Plaintiff states : — 

1. That on the day 6f 18 , at . the defendant 
made his promissory note, now overdne. whereby he promised to pay, 
to the order of the plaintiff days afler date, the sum of Rs. 

for value received. • * . 

2. That thereafter, and before maturity of said note, the plaintiff 
endorsed it, and negotiated it for value. 

8. That at maturity it was presented for payment to the defend- 
ant (or allege excuse for non- presentment), but was not paid, whereof 
the plaintiff had due notice. 



• Art. 74, Limitation Act, 1877. 
t Art. 75, Limitation Act, 1877. 
t Art, 80, Limitation Act, 1877. 
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4. That on the day of 18 , at , the plaiutiflF 
paid to one A B, the holder thereof, the sum of Rs. , the 
amount due od said note. 

5. That no part thereof has been repaid to the plaintifil 



Form No. 144. 
Patee against Maker. 

Plaintiff states :— 

1. That on the day of 18 » at , the defendant, 
By his promissory note, now overdue, promised to pay to the plaintiff 
Rs. , days after date. 

2. That he has not paid the same (except Rs. , paid on the 

daybf 18 ). ' . 



Form No. 145. 

The Same — Note Payable after Notice. 

1. That on the day of 18 , at , the defendant, 

by his promissory note, promised to pay to the plaintiff Rs. , , 

months after notice. 

S. That on the day of 18 ^at , notice was 

given by the plaintiff to the defendant to pay the same montha 

after said notice. 

3. That the time for payment has elapsed, but the defendant has 
not paid the same. 



Form No. 146. 
The Same— Note Payable at a Particjular Place. 

1. That on the day of 18 , at , the defendant, 
by his promissory note, now overdue, promised to pay to the plaintiff (at- 
Messrs. A. & Co.'s, Madras) Rs. , months after date. 

2. That the said note was duly presented for payment (at Messrs. 
A & Co.'s, Madras, aforesaid), but has not been paid. 



Digitized by VjOOQ IC 



CHAP. ilL-PROMISSORY K0TE8. 105 

Form Na 147, 
On Skviral Notes oivbn as Sbouritt, 
Plaintiff states : — 

h That on the day of 18 > Uie defendants wer^ in- 

debted to the plaintifls in the sum of Bs. 

2. That to secure the payment of that sum the defendants made 
their promissory notes, of which the following are copies (insert cofnes 
of notes). 

3. That at the same time the defendants i^^reed with tho plaiutiffii 
in writing that> in case of default in the payment of any of the said 
notes at any time when the same should become due and payable, the 
whole amount of said sum of Bs. > and interest then remaining 
finpaid, should forthwith, at the option of the plaintiffs,. become at ooco 
due and payable. 

4. That the first of said notes became due and payable on tha 

day of 18 . 

6. That defendants have not paid the same. 



Form No. 148. 
On a Note made by Partners. 
Plaintiff states : — 

1. That at the time of making the note hereinafter mentioned the 
defendants were partners, doing business at undejr the firm name 
of A B & Ca 

2. That on the day of 18 , at » the defendanti 
under their said firm name made their promissory note, and thereby 
promised to pay the plaintiff Be. » months after said 
date. 

3. That they liave not paid the same. 



Form No. 140. 
First Indorsee against Maker. 
Plaintiff states :— 

1. That on the day of 18 , at , the defendant, 

by his promissory note, now overdue, promised to pay to the order of 
C D Bs. , days after date. 

F. p.— 14 
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2. Tbat the said D indorsed th^ datne to the plaintiff. 

3. Tbat c^iefibttda^t h^ nbt p^id thie ^am^. 



^orm No. 1 6b. 
First Indorses against First Indorser. 

PlaintifrstaW: — 

1; Tbat the defeadaat iiidoiBed tp the f>tuiutiff a promissory note, 
now overdue^ made {or purporting to have been made) by one A B di 
the day of 18 , &t , to the order of the defendant 

for the «un of Be. payable days after date. 

f . That on i^b dky 6t 18 , the same Vas Y)re8entpd 

to the said A 6 fnr payment, and payment thereof demanded, but the 
ikMe WiiSiidt paid (bir Vtate factid excdsing want of presentment). 

3.' Tdat dae notice thereof was given to the defendant. 

4. That he bus not paid the Bome. 



. Form No. 161. 
The Saims-^Anothbr For^ 

l^laintiifr states : — 

1. Tbat on the day of 18 , at , A B/by bis 
4>romi8sory note, now overdue, promised to pay to, the defendant or order 
lis. , months after date. 

2. Tbat the defendant indorsed the same to the plaintiff, (allege 
presentment, notice, and non*payment, as in preceding form). 



Form No. 162. 
AixEaATioN Of Notice to Indorser Waived. 

l^ai the defendant {in96rser) thereafter waived the laches of the 
'pTfthftlff^n not giving bim bbtiee thereof, and protaiis^ to pay said 
note. 
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Fgrm Nq. JW- 

Allbo4iTion of E^cus? for NeN-PRHSKNTMlNT — 
Maker not Found. 

That at the maturity of said note sear^^h and inquiry was rpade 
for the said A B at (place of date of note), that the same might be pre- 
sented to him for payment, but he could' not be found, and tlie same 
was not paid. (Note — State any facts relative to leareb and inquiry, 
aod f^tilure to fipd the party.) 



Form Nq, 154. 
The Same — Against Maker and iNDoRsitR. 

Plaintiff states :*^ 

1. That on the day of 18 , at , the defendant 
A 6, by his promissory note, now overdue, pronrised to pay to the de- 
fendant C D Rs. , months after date. 

2. That the defendant C D indorsed the same to the plaintiff. 

8. That on the day of 18 , the same was presented 

to the defendant A B, but was not paid. 

4. That due notice thereof was-given to the said O D. 

5. That they have not paid the same. 



Form No. J56. 

Indorsee against Maker — On Note Drawn to Maker's 

OWN Ordbh. 

Plaintiff states : — 

1. That on the day of 18 , at ,the d/^fepdant, 
by his promissory note, now overdue, promisee) to pay to bearer (or tp 
his own order) Rs. , months aft^r date (or .on demand). 

2. That the same was, by the indorseoiant of the deCeadant, jtrana- 
ferred to the plaintiff. 

3. That defendant has ngt paid the same. 
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Form No. 156. 
Subsequent Indorsee against Maker. 

Plaintiff states : — 

1. (Allege making of note.) 

2. That the same was, by the indoi^sement of the said C D, aod 
L M, and NO (or and others)^ transferred to the plaiotiff. 

S. That at maturity the same was duly presented to the defend- 
ant for payment, but was not paid. 



Form No. 157. 
Subsequent Indorsee against First Indorser — 

iNDORSElftENT SpECUL, 

Plai ntiff states :— 

1. That the defendant indorsed to one A B a promissory note, now 
overdue, made (or purporting to have been made) by one C D on the 
day of 18 , at , to the order of the defendant 

for the sum of Bs. payable days after date. 

2L That the same was, by the indorsement of the said A B (and 
others)', transferred to the plaintiff. 

(Allege presentment, notice, and non-payment.) 



Form No. 168- 

SUBSEQXTENT INDORSEE AGAINST INTERMEDIATE InDORSER. 

Plaintiff states : — 

Jl. That a promissory note, now overdue, made (or purporting to 
have been made) by one A B on the day of 18 , at , 

tp the order of one C D for Rs. (payable days after 

date), and indorsed by the said O D to the defendant, was, by the in- 
dorsement of the defendant (and others), transferred to the plaintiff. 

(Allege presentment, notice, and non-payment as in form No. 128.) 
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Fonfn No. 168. 

SUBSEQUSNT InIX)RSES AGAINST HIS ImMSDUTB InDORSBR. 

Plaintiff States:— 

1. That the tlefendaDt indorsed to him a promissory note, now over, 
dae, made (or purporting to have been made) by one A B on the 
day of 18 , at , to the order of one C D for the sum 

of Ra. payable days after date, and indorsed by the 

said C D to the defendant. 

(Continue as in last form.) 



Form No. 160. 

StTBSKQUBNT InDORSEB AGAINST ALL PrIOR PaRTIIS. 

Plaintiff states :— > 

1. That on the day of 18 » at , the .defendant 
A 6, by his promissory note, now overdue, promised to pay to the order 
of the defendant D Bs. , months after date. 

2. That the said C D indorsed the same to the defendant E F, 
who indorsed it to the plaintiff. 

3. That on the day of 18 , the same was presented (or 
Mate facts excusing presentment) to the said A B for payment, but it 
was not paid. 

4. That due notice thereof was given to the defendants C D 
imdEF. 

5. That the same has not been paid. 



Form No. 161. 
Transfer not bt Indorsbmbnt bt Assignee of Note. 

Plaintiff states:— 

1. That on the . day of 18 , at , the defendant 
by his promissory note, now overdue, promised to pay to the order of 
one A B Bs. , days after date. 

2. That said A B sold and delivered said note to the plaintiff (for 
a valuable consideration before it was payable). 
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3. That on the day of 18 , the same was presented 
to the defendant for payment, but wa5i not paid. 

4. That defendant has not paid the same. 



Form Na 162, 
. On A Note payable on a CoNTiNOBNcnr. 

Plaintiff states:— 

1. That on the day of 18 , at , the defendant 
made and delivered to the plaintiff his promissory note, of which the 
following is a copy : — 

Bs. 300. Calcutta, January 1, 1 85. 

For value received, I promise to pay to A B one year after date 

thr^ee hundred rupees in case the proceeds of the sale of the ship 

Spnj, which I have this day bought of him, shall exceed the sqm of 

Rs. 10,000. 

(gd.)C.D. 

2. That on the day of 18 , the said ship was soldi 
and the proceeds of such sale did exceed R^. 10,000. 

3. That defendant has not paid said note. 



THIRD SUB-DIVISION. 

SUITS FOR COMPENSATION FOR BREACH 
OF CONTRACT. 



CHAPTER I. 

ON BONDS. 



Form tio, 163. 
On A Bond on Release from Arrest. 
Plaintifr states :— 
* 1. That he instituted a suit against one A B io the Court of 
to recover Bs. for goods sold and delivered to the said A B. 

t. That on the day of 18 , \hft said A B haviuj; been 

arrested before- judgment in aaid mii^ it was ordered by tbe said Couit 
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that the said A B should give secority f>r faia appearance at any time 
when called upon while the said siiit waa pending, and until execution 
or satisfaction of any decree that might be passed against him. 

3. That afterwards, on the day of 18 , the defendants 
executed and delivered to C D, Bailiff of said Court, his bond (here- 
unto attached, marked ** Exhibit A"), whereby they promised to produce 
the said A B before the Court when required until the final disposal 
of the said suit, and in the event of their failing to do so to pay the 
full fltrtioudt of any decree amd costs that might be passed against the 
aaid A B, ttnd thereupon the said A B was released. 

4. That on the day of 18 , decree was passed for the 
plaintiff in said suit for Bs. , and Bs. costs against the said 
A B. 

& That the said A B has absconded and left the jurisdiction of 
the Court, and hm met paid the amocnt of said decree. 

6. That on the day of 18 , the said C D assigned 

the said bond to tbe plaintifil 



Pmat^oe.-^The proper ittt>8e of 'proeeeding to pot a bond to veoore oonts of an 
appeal in suit is to more upon affidavits showing a breaoh of the condition of the 
bond, for a role fUH oalliog apon" the obligor and sureties to show oa^ise why the Coort 
flhotini not order that the bond bs assigned to eome pef son named in the rule.® 

Definition.— The definition of the woid ** hood" in the Stamp Act, 1869, is not 
exhaustive, and the word ** includes" in clause 5 of section 2 has an extending force, 
and does not limit the ineaning of the term to the substance of the definition, f 

XjimitvtiOn.^^Im titfitton a ir^iptsfsrMf bond, the Itmitalion is six years nnder 
article 116 of Schedule II. of Act XY. of 18774 



o Poynor Bibee e. Ni\jjoo Khao, I. L. E., 5 Cal. 487. 
t Kaslbnn «. Preo Bnnkar OboSe, I. L. B., 8 Cal. S84. 
t H o b ooeoo ma r^. Bern MnUiek, I. L. ft.,« Cal. M. 
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CHAPTER II. 

BREACH OF PROMISE TO MARRY. 



Form. Na 184. 
For Hbfubal to Mabrt. 

PiaiDtiif states :— 

1. That plaintiff is tbe daughter of A B, a physician living at , 
and the defendant is a merchant carrying on business at 

2. That by letters, bearing date the dajr of 18 , 
and the day of 18 , the plaintiff and defendant 
agreed to marry one another on the day of 18 (or 
within a reasonable time, or on the death of D, defendant's father). 

3. That plaintiff was ready and willing to marry the defendant on 
the said day of 18 (or that plaintiff has been always 
ready and willing to marry the defendant, and a reasonable time for 
such marriage has elapsed, or that the death of the said C D happened 
on the day of 18 , and plaintiff has been always 
ready, &c.). 

. 4. The defendant neglected and refused to marry the plaintiff on 

the day of 18 . 

* 
When Bight to Sue Ck>nixnenoe8.~Where tbe defendant, having promieed 
|0 marry plaintiff oi; the death of A, repodiated hie promiie daring the lifetime of A, 
it was held that plaintiff might sue at onoe.* 

"When no time is mentioned for the marriage, it ii oonridered at a promise to 
marry within a reasonable time.t 

Infants.— An infant may sue, bat is not liable to be sued, for breaeh of promist 
to marry .J 

Measure oi Damages.— The Conrt, in assessing damages, may Uke into ae 
oonnt the position in life and means of the defendant, and also the injory to the 
plaintiff 's feeling8.§ 



• Frost «. Knight, L. E., 6 Bx. SSS; L. B., 7 Bz. 111. 
t Short V, Stone, 8 Q. B. 358. 
{ Holt «. Ward, 2 St. 937. 
§ Binith,.«. Woodfine, 1 C. B. N. 8. 600 ; Berry v. DaCosta, L. B., 1 0. P. 831. 
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Form No. 166. 
For Marriaqk with another. 

-Plaintiff states : — 

1, 2, and 3. (As in preceding form.) 

4. That the defendant afterwards married another woman, to wit, 
one A B, contrary to his said promise to the plaintiff. 

(Or that at the time of making the said promise the defendant 
represented to the plaintiff that he was unmarried, whereas, in fact, he 
was then married' to another person, of which fact the plaintiff had no 
notice.) 

When Suit Lie0.^When the defendant has married another person before 
the time agreed upon with the plaintiff, the latter may 'sue at once ; * and when th« 
defendant was already married at the time of making the promise, snit is maintain- 
aUe, if pUintiff was not aware of the faot.f 



CHAPTER III. 
ON CHARTER-PARTIES. 



Form No. 168. 
Owner against Freighter for not Loading* 

Plaintiff states : — 

1. That on the day of 18 , at » the plaintiff 
and defendant agreed by charter-party that the defendant should deli« 
▼er to the plaintiff's ship at , on the day of 

18 , five hundred tons of rice, which she should carry to , and 

there deliver on payment of Rs. freight ; and that the defend* 

ant should have days for loading, days for discharge! 

and days for demurrage, if required, at Rs. per day. 

2. That at the time fixed by the said agreement the plaintiff was 
ready and willing and offered to receive the said merchandise from the 
defendant. 

* Short «. stone, mpra ; Carrier «. Smith, 15 M. k W. 189. 
t Wild V. Harrif, 7 C. B. 990} Millwood v. Littlewood, 5 Bz. 776. 

F.P.— 16 
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3. That the period allows for loading and demurrage has elapsed. 
but the defendant has uot delivered the said merdiandise to the said 
▼esaei. 

Whereupon the plaintiff demands judgment for Rs. for 

demurrage, and Be. i^dditional for compensation. 

I>dQfiitl01IB.-*-A chMer-party Ib k oootract wherebj the ship-oiriMr, or ship- 
master, agrees for the use of the ship by the ehaiterer for some specified period of 
time, or for a particalar yoyage or. adventure.* 

Lay-d^ys are the days which l^ the charter-pariy are allowed to the charterer io 
load or unload ; and these are, in the abeenoe of a ooBtrary usage, to be taken as oon* 
aeontiye running days.f 

DAnurrage is the time beyond the lay-days allowed for loading or unloading, tot 
which the charterer pi^s so' much per day. This extra time, as well as the payment 
for it, are called demurrage. In reckoning demurrage a fraction of a day is reckoned 
as a di^4 

Measure of Damages.— In a suit for not loading, plaintiff is entitled io 
recove/ as damages a sum equiyalent to the entire freigbt agreed to be paid by tka 
defendant (of the goods in question, after deducting therefrom a proportionate pari 
of the expenses of carriage wbick hare been sa?ed by reason of the service not having 
been rendered, § and any profit which the ship has made by being otherwise «m ploy ed.| 
If the freighter only partially fulfills his oontract, the owner may recover for the dead- 
freight at his contract-price ; but the owner is bound to take other freight, if offered* 
though at a less price, and can reoevar only the difference in price. 

Law Applioabl#. — When a contract of affreightment does not otherwise pro- 
Tide, as between the parties to the contract, the law of the country to which the ship 
belongs must be taken to be the law to which they have submitted themselves.^ 

Mode of StQWage, — When the charter-party is silent on the subject of stow- 
age, the usage of trade will obtain, and the owner will not be liable for damages result- 
ing therefrom. 

Ia) unctions. —Where a charter-party baa been actually completed, the Court 
will, by injunction, prevent an employment of the ship inconsifltent with the termvo 
the charter-party ; but where there is only an agreement for a (barter-party, no sucii 
injunction ^ill be granted.**' 

■ r ' -- • ■ ■ y — ■ ' ^ J'— 

a Addison on Ckwtraots, 7tb edilion, 7ia 
t Brown i^ Johnson, 10 M. & W. 881. 

X Oommeroial Steam Ship Oo. e. Bonlton, L. B., 10 Q. B. 846 ; 44 L. J., Q. B., 21^. 
§ DoAngetis & Co. «. Mayappa Chetty, I. L. B^ 6 Cal, 578. 

*|t Smith V. Magnire, 3 H. & N^ 664 ; 27 L. J., £x., 466 ; Morris e. Levison, 1 G. P, D. 
166.58; 46 L. J., C. P., 409. 

% Lloyd V. Guibert, L. B., 1 Q. B., 115. 

•• Hf^i Abdul V, H^ji Abdnl Bacba, I. L. B., 6 Bom. 6. 
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Whan ft TeflMl iiehariM^ to yrooMd to s iftbport, or to OMur thmmito as the 
nny safely get, aod delirer the same always afloat, the master is not bound to sigo 
bills of lading lor. or to sail to, a port whoro tlio YMid oaaiioti kf reason of her 
dranght of water, lie and disebarge, ** always afloat,*' without being lightened, even if 
the cost of the requisite ligbtening would, by the charter-party, faU on iba ohar- 
torers.* 



Form No. 167. 

Chartkebr against Owner fob Deviation t rom Contract 
AND Abandonment of Votaqe. 

Plaiiiti£f states : — 

1« That on the day of 18 » at , the plaiotiff 

and defendant agreed by charter-party that the defendant's ship, called 
the , then at , should sail to , or so near there 

as she could safely get, with all convenient speed, and there load a full 
cargo of 9 or other lawful merchandise from the agents of the 

plaintiff, and carry the same to , and there deliver the same on 

payment of freight 

2. That the plaintiff duly perfofmed all the sonditions of the con- 
taact on his part 

3. That the said ship, the » did not, with all cobveoiefit 
speed, sail to , or so n^ar thereto as she could safely get ; but 
that the defendant caused the said ship to deviate from her said voyage, 
and abandon the same. 

Measure of Damages. —Whert the oharterar has procured saiiaUaiiQavsyaiiflp 
itn the oargo upon terms as advantageoixs as those oo whiob hs bad ebarUred the 
abip, he is entitled to recover oompensatioafor the trouble and expense to wfaieb be has 
been put in proooring snob other coQveyance.t 

Where the oontraot'is for the hue id a ship for a specified tune from a speeiied 
date, and freights being higher than the oontraot-price the owner breaks his oontKast, 
the charterer is entitled to compensation equal to the differeaoe between the contract 
price and the price for which he eould hire a sbnilar ship for the same time frem the 

I date4 



* Graham ft Co. v. MerTai\ji, I. L. B., 5 Bom. 639. 
t See ill. 6, €k>iitraot Act, 1872, s. 78. 
t See ill. g, GoDtraoi Act, 1873, 8. 78. 
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Form No. 168. 
Owner against Charterer for Freight. 

Pfeintiff states :— 

1. That OQ the day of 18 , at , the plaintiff 
and defendant agreed by charter-party that the plaintiff's ship called 

should, with all convenient speed, sail to , and tha( the 

defendant should there load her with a full cargo of , or other 

lawful merchandise, to be carried to , and thertf delivered on 

payment by the defendant to the plaintiff of freight at Bs. 

per ton. 

2. That the said ship accordingly sailed to aforesaid, and 
was there loaded by the defendant with a full cargo of ; and the 
plaintiff carried the said cargo in said ship to aforesaid, and 
there delivered the same to the defeodant, and otherwise performed all 
the conditions of said contract on his part. 

8. Thatsaidfreightamonntedin the wholetothesamof Bs. • * » 

4. That defendant has not paid the same, 

Who may Sue for Freight.— Either the master or the owner may sae for 
freight.* 

Who are Ijiable for Freight.— In ordinary oasee, where the cargo is deli- 
Terable to the chiurterer or his assigns, he or they paying freight as per charter-party, 
the liability o£ the indorsee of a bill of lading, or consignee, arises, not from the ori- 
ginal contract of afiFreightment, bat from a new contract, the consideration for which 
is the delivery of the goods ; and if the bill of lading refers to the charter-party, he is 
liable as the charterer wonld have been.f By Act IX. of 1856 the indorsee of a 
l>ill of lading, to whom the property in the goods therein mentioned shall pa8^ shall 
1)0 subject to the same liabilities in respect of such goods as if the contract contained 
in the bill of lading had been made with himself. 



* Shields v. Daris, 6 Tannt 65. 

t Lee's Shipping and Insnranoe, 9th edition, 822-25. 
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CHAPTER IV. 
ON CONTRACTS OF EMPLOYMENT. 



Form No. 169. 
Wronqful Dismissal. 

Plaintiff states :— 

1. That on the day of 18 , at , the plaintiff 
and defendant mutoally agreed that the plaintiff should serve the 
defendant as an (accountant), and that the defendant should employ 
the plaintiff as such, for the term of (one year, or as the oase may be), 
and pay him for his services Rs. monthly (or as the case may be). 

2. That on the day of 18 , the plaintiff entered upon 
the service of the defendant as aforesaid, and has ever since been, and 
still is, ready and willing to continue in such service during the re- 
mainder of the said year, whereof the defendant always had notice. 

8. That on the day of 18 , the defendant jvrongfiilly 

discharged the plaintiff, and refused to permit him: to serve as aforesaid, 
or to pay himibr his services. 

Indefinite Term is a Hiring for a Year.— A oootraet of emplojmont for 
an iodefioite time is generally, thongb not always, considered a hiring for a year.^ 

Measure of Damages. —The measare of damages is not the entire contract 
price, hot a jost recompense for the actual injury which the party has sustained ; the 
employ^ is bound to seek for other employment, and any wages which have been, or 
night have been, gained by such employment, most be deducted from the sum to 
irhloh he is entitled as compensation. f 



Form No. 170. 

The Same — Where the Employment Never took Effect. 

Plaintiff states : — 

1. (As in last form.) 

2. That on the day of 18 , at , the plaintiff 
offered to enter upon the service of the defendant, and has ever since 
been ready and willing so to do. 

• Beeston v. Gollyer, 4 Bing. 303 j Fawoett v. Cash, 5 B & Ad. 904 ; Baxter v. 
Nurse, 6 M. & G. 935 ; Fairman v, Oakford, 5 H. & N. 635 ; 29 L. J., Ex., 459 ; Creen v, 
Wright, 1 C. P. D. 591-94. 

t Hoohflter v. OeLaTonr, 22 L. J., Q. B., 458; and see explanation- to section 73, Con- 
tract Act, 1872. 
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3. That the defendant refused to permit the plaintiff to enter apoa 
Buch service, or to pay him for his services, to the damage of the plaint^ 
iffR«. 

^ Whetl Right to Sue Oommences..— Where the plaintiff had agreed to aot 
iB servant to the defendant from an appointed future day, and before that day the- 
defendant refused to employ him, it was held that the plaintiff, immediately npon the 
refusal, was entitled to oposider the contract as at an end.* 



Form No. 171. 

Breach of Contract to Serve, 

Plaintiff stales : — 

1. That on the day of 18 , at , the plaintiff 
and defendant mutoally agreed that the plaintiff should employ the 
defendant at a monthly compensation of Ra. , and tiiat the 
defendant should serve the plaintiff as (an artist) for the term of 
(one year). 

2. That the plaintiff has always been ready and willing to p^- 
forin his ^ part of the said agreement (and on the day of 

18 , offered so to do). 

3. That the defendant refused to serve the plaintiff as aforesaid 
(or that the defendant entered upon the service of the plaintiff on the 
above mentioned day, but afterwards on the day of 18 , 
he rofused to oerve the plaintiff as aforesaid) to the plaintiff's damage 
Rs. 



Form No. 172. 
Bt the Master against the Father or Guardian of an 

Apprentice. 
Plaintiff states :-^ 

1 . That on the day of 18 , at , the defendaoi 
entered into an agreement, under his hand and seal, a copy of whicii is 
hereto annexed (or state the tenor of the contract). 

2. That after the making of the said agreement the {Aaintiff 
received the said (apprentice) into his service as such apprentice for the 

* HiMjfaster 9. DeLaTour, 22 L. J., Q. B., 458 { and see Rotion 38, Ooivtraot Act, VSli, 
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term aferefilaid, and has always performed, and been ready and willing 
to petform, all things in the said agreement on hia part to be performed. 

3. That on t^e day of 18 , the aaid (apprentice) 

wilfully absented himself from the service of the plaintiff, and con* 
tinnes to do so. 

Form of Ck>ntract of Apprentioeehip.^OoDtraets of apprentioethip 
most be in the form giren in the eohednle to Act XIX. of 18M)^ and that form n- 
qniret the eeal of the parties. 

Liability of Fathet.-^AUihoQgh the appmtioe may, on attaining hie majorifyi 
SToid the oontraol»® the father or gnardian is not discharged thereby.f 

Measure of Damages.— The master is entitled to damages to the time of 
suit, and not for the whole term. 



Worm Na ITSl 
Ct the Appbxkticb against thx Master. 

Plaintiff States:^ 

* 1. That on the day of 18 ,at , the defendant 

entered into an agreement with the plaintiff and his (father) E F under 
llieir hands and seab, a copy of which is hereto annexed. 

2. That, after the making of the said agreement, the plaintiff 
aotered into the aervice of the defendant after the manner of an, ap- 
prentice, to serve lor the term mentioned in the said agreement, 
lad has always performed all things in the said agreement contained, on 
Imb part to be peVlbrmed. 

8. That the defendant has not instructed the plaintiff in the busi- 
ness of <br state any other breach, such as cruelty, failure to 
provide sufficient food, or other ill treatment). 

Duitjr of Master.-— If the approatioe meets with an aooideat, or heoomes ill, 
so that he cannot work, the master is still bonnd to keep him im his servioe, and to 
froride for him.§ 

* Leake on Ooatraots^ 660; Cnming «• Hill, 8 B ft Aid. 69; Oooptr «. Stunmsni^ 
7 H. AN. 767 ; 96 L. J., K 0^ 138. 

t B9 porto Davies, 6 T. B. 716 ; Bx parte Gfll, 7 Vast 876 ; King «. Wigsion, 8 B. 
4 0. 4M ; Cnmmg «. BiH, tupra ; Leoke on Contracts, 650. 

t Crongh-Lewis v. Peaohej, 1 H. A 0. 618 ; 81 L. J., Bz., 496. 

{ Beg. «. Smith, 8 C A P. 168. 
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Nature of Contract*— A contraot of apprentioesblp can <mly arise wheft 
thero is an undertaking on one side to serve apd learn, and on tbe other to teach ; i€ 
there be no corresponding engagement on the part ol the master to teach, the contract 
is one of hiring and service only, and not of apprenticeship.* 



CHAPTER V. 
ON CONTRACTS OF INDEMNITY. 



Form No. 174* 
By Retired Partner — On an AaRSBMENT op iNDEHNirr. 

Plaintiff states : — 

1. That, on the day of 18 , at , the plaintiff 
and* defendant, being partnem in trade under the firm name of A B 
& Co., dissolved the said partnership, and mutually agreed that the de- 
fendant should take and keep all the partnership property, pay all 
debts of the firm, and indemnify the plaintiff against all claims that 
might be made upon him on account of any indebtedness of the said 
firm. 

2. That the plaintiff duly performed all the conditions of the said 
agreement on his part. 

8. That on tbe day of . 18 , a decree was passed against 

the plaintiff and defendant at the suit of one E F in the Court of , 

upon a debt due from the said firm to the said E F ; and on the day 
of 18 , the plaintiff paid Bs. in satiafisMition of the 

same. 

4. That the defendant has not paid the same to plaintiff. 

Indemnity Defined. --A contract of indemnity i^ one by which one party 
promises to save the other from ioss caused to him hy the oondnot of the promisor^ 
or hy the condaot of any other person.f 

Measure of Damages.— The promiseo may recover (1) all damages whi^ 
he niay he compelled to pay in any suit in respect of any matter to which the promiise 
to indemnify applies ; (2) all costs which he may be compelled to pay in any such 
«ait, if, in bringing or defending it, he did not oontravene the orders of the promiaor, 

• B. V, Shinaeld, 14 East. 641 ; B. v. Bnrhaok, 1 M. & S. 870. 
t Contraot Act, 1872, aeotion 124. 
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tod acted as it would hare been prudent for Jiim to act in the abeenoe of any contract 
of indemnity, or if the promitor authorized him to bring or defend the suit ; (3) all 
mma which he may have paid under the terms of any compromise of any such suit, if 
the oompromifle was not contrary to the orders of the promisor, and was 6ne which it 
would haye been prudent for the promisee to make in the absence of any contract of 
indemnity, t>r if the promisor authorized him to compromise the suit.* 



Form Nor 176. 
Against Surstibs in Bond of Indbmnitt. 
Plaintiff states : — 

1. That OD the day of 18 , the plaintiff and one A B 

were partners in business as merchants, at , under the firm 

name of A B & Co., and thereafter on the same day they dissolved their 
connection as such partners, and thereupon entered into an agreement 
in writing, of said date, whereby il^was, among other things, mutually 
agreed that the said A B should retain and keep to his sole and sepa* 
late use all the partnership property ; and in consideration thereof^ that 
h^ should pay all the debts due by the said firm from his own indi* 
▼idual resources, and hold the plaintiff harmless and indemnified of and 
from any and all claims or liabilities due by said firm, a copy of which 
agreement is hereto annexed as a part of this plaint, and marked " Ex* 
hibitA." 

2. That the defendants, in consideration of said agreement between 
said A B and the plaintiff, entered into an agreement, a copy whereof 
IB annexed hereto as part of this plaint, and marked '' Exhibit B," where* 
by they severally undertook, and bound themselves to the plaintiff fori 
the faithful performance by the said A B of said agreement." 

8. That said A B, under his ^aid agreement with the plaintiff, re* 
twined and kept to his sole and separate use all the partnership property 
of the firm ; but has not, pursuant thereto, paid and discharged the 
debts due by said firm, and has failed to hold this plaintiff harmless 
and indemnified of and from any claims or liabilities due by said firm. 

4. That at the time of the dissolution of the partnership, atd of 
the making of the agreement aforesaid, the said firm was indebted to 
the firm of R & Co., of , for goods eold and delivered, in the sum 

of Bs. , which was then due and payable, which indebtedness 

* Contraot Act, 1872, section 125. 
• . . F. P.— 16 
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formed a part of tbe Rd. , debts of A B & Co., and was included 

among such debts to be paid by the said A 6 under his agreement 
aforesaid with the plaintifi ; but the said A B, although requested^ would 
Mt pay R & Co, their said demand or any part tbereoC 

5. That the said firm of R & Co. brought a suit against the said 
A B and plaintiff herein to recover the said sum of Bs. in the 
Court of , and, on the day of 18 , obtained a de« 
cree against ttiend fer said sum tad Bs. eosts of the soit. 

6. That plaintiff has paid Bs. the amount of the said da- 
cree and costs. 

7. That be has demanded from the defendants payment of sud 
sum, but they have not paid the same. 



Form NcK 176. 

Surety against Principal Debtob. 

Plaintiff states :^ 

1. That on the day of 18 , at , the defend* 
ant„ in consideration that the plaintiff would become surety for bim, by 
executing a bond, of which a copy is annexed as a part of this plaint» 
marked " Exhibit A,^ agreed with the plaintiff that he would indemnify 
him, add save.him harmless from and against all damagesi costSi and 
charges which be might sustain by reason of his becoming surety 80 
aforesaid. 

2. That the plaintiff, confiding in such promise, executed and dcfll- 
fered such bond. 

8. That the defendant did not indemnify the plaintiff, and save 
him harmless from such damagesi costs, and charges ; but, on the con- 
trary, the plaintiff paid Bs. on the day of 18 , in 
satisfaction of a decree passed against him, on the day of 
18 , in the Court of , in a suit brought by en the 
Sfdd bond. 

4. That notice thereof was given to the defendant 

5. That plaintiff duly performed all the conditions of ifae said 
agreement on his part. 
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ft That the defeodant has not paid the aaid aum of Ba. 
to the pIaiD(i£ 

Implied Ctontraot.— A oontraot of indmnnify may, in gMiand, be implitd wlitw 
o&e who is only saooodiurilj liable perfonns ander compalmon of Uw an obli|^tion for 
which another penon is primarily liable.* In every contract of goarantee there is an 
knpHed pnnnise by the principal debtor to indemnify the sorety.f 

Bight of Surety to Secoritiee.— When a snrety has paid off the debt of 
bill priaoipaly not only are all the eoUateral seoorities tmnsferned to Wv^ biit» by what 
im called subrogation, the right ia also transferred to him to stand in the place of the 
original oreditor. and to nse against the principal debtor erery remedy which the prin- 
^ipnl oradiior himself oonld haye nsed.t 

Limitation. — ^In a snit by a snrety against the principal debtor* three years 
from the time when the snrety pays the credltor.§ Article 61 does not extend to 
■ureties who have not themsrives paid the creditor, bat hare been compelled to pay 
oontribntion to a oo-snrety who has pud the oieditor ; snch a case would coma under 
aitieleSS.* 

In a suit by a surety against a oo-surety, three years from the time when the 
anurety pays any thing in excess of his oim share*| 

In a snit upon any other contract of indemoityi three years from the* time when 
ihf plaintiff ia actually damnified.^ 

Form Na 177. 
Bt thi Aoosptob of am Aooommodatiok-bill. 

Ptaintiff states :— 

1, That on the day of 18 , at , the defendant 

requeeted the plaintiff to accept^ for defendant's accommodation, a bill 
of exchange, bearing date the day of 18 , drawn by the 

defendant on the plaintiffr requiring him to pay to the defendant, er 
order, Bs. three months after date, and promised the plaintiff 

that, if the plaintiff would accept the said bill, and delirer the same to 
the defendant, in order that the defendant might negotiate it for \m 



• Roberto e. Crowe, per Willis, J., t O.P.«S8,e»7; 41 L. J., 0. P., SOS, 201 f see 
•isoHMU^ Chiee, Ii. E^ 6 €h. App. 48 1 40 h. J^ Ch., 1. 

f Oontraot Aot, 1872, section 146. 

X Heera Lai v. Synd Ooseer, 21 W. B. 846 ; and see sections 140 and 141, Contraot 
Aot, 1872. 

f Art. 81, Limitalaon Aot, 1877. 

II Art. 8S, liiviMion Aot, 1877. 

T Art. 83, Limitation AQt, 1877. 
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own use, the defendant would indemnify and saye harmless the plaiotiflE 
from any loss or damage ))y reason of his so accepting and ddivering 
the same to the defendant. 

2. That plaintiff accordingly accepted the said bill for the defend- 
jant's accommodation, and delivered the same to him for the purpose 
and on the terms aforesaid. 

3. That defendant did not indemnify and save harmless the plaint- 
iff from loss or damage by reason of his so accepting and delivering 
the said bill to the defendant, and the plaintiff, as acceptor of the said 
bill, was obliged to pay Q H, the holder thereof, the amount of said 
bill, with Rs. , interest thereon. 

4. That defendant had notice thereof, but has not paid the same 
to plaintiff. 

Measure of Damages. — Plaintiff may recover not only the amount of the 
bill, but also the costs which he has been compelled to pay,^ but not the oosts of a auit 
on a bill which he ought to have paid without action.f 

Liiniitation.— In a suit by the acceptor of an accommodation bill against the 
the drawer, three years from the time when the acceptor pays the amount of the bill.} 



Form No. 178. 

SCB-TBNANT AGAINST HIS IMMEDIATE LeSSOB. 
Plaintiff states : — 

1. That at the times hereinafter mentioned, the defendant held 
certain premises (describe them) as teuacit thereof to oue A 6, at a 
monthly rent of Bs. , payable by the defendant to said A B on 
the (state time of payment). 

2. That on the day of 18 , in consideration that the 
plaintiff then became the tenant to the defendant of said premises, at 
a monthly rent of Bs. , payable by him to*the plaintiff, the de- 
fendant gave to the plaintiff an agreement to indemnify him, of which 
the following is a copy (copy agreement). 

*3. That the defendant, contrary to his agreement, fftiled to pay the 
rent for the month of , which was during the tenancy of the 

plaintiff ander said agreement. 

* Jones V, Broke, 4 Tannt. 464 ; Stratton v. Mathews, 3 Ex. 48. 

t Beech t?. Jones, 5 0. B. 696 ; see also Bladon v, Charles, 7 Bing. 246. 

X Art, 70, Limitation Act, 1877. 



Digitized by VjOOQ IC 



CBAP. v.— OUT 00N1RAVT8 OF INDEMNITY. 115 

4. That, by reason thereof, said A B, on the day of 18 , 
eammenced proceedings in the Court of to recover possession of 
said premises, which were then occupied by the plaintiff UDder said 
agreement, for the non-payment of said rent ; and thereby the plaint- 
iff» on day of 18 , at , was compelled to pay to 
the said A B to the use of the defendant, the sum of Rs. , the 
amount of said rent, together with Bs. , the costs and advocate's 
fees therein. 

5. That he has demanded from the defendant payment of the said 
amounts, but he has not paid the same. 

Implied Contract.— There is an implied ooniraot of iodemnity between the 
aangnee and aaeignor of a lease in reepect of demands whic\ may be made on the as- 
■ignor by the lessor ; and so, when the assignor has, by reason of the assignee's fail- 
ure to perform the eovenants of the lease, been oompelled to satisfy such demands 
by payment, he may recover from the assignee, as well the amonnt so paid, as the 
eoBts' reasonably incurred in resbting, or reducing, or ascertaining, the claim made 
against him.* 



Form No. 179. 
On Aorebmbnt to indemnify Plaintiff for defending a Suit. 
]?laintiff states: — 

1. That on the day of 18 , one A B brought a suit 
in the Court of to recover Bs. , then in the bands of the 
plaintiff, which was claimed by the defendant 

2. That afterwards, on the day of IB , it was orally 
agreed between the plaintiff and the defendant that the plaintiff should 
defend the said suit, and that the defendant should iDdemnify, and 
save harmless, the plaintiff from all loss and damage by reason of his 
defending the same. 

3. That plaintiff defended the said suit ; but on the day of 

18 , the said A B obtained a decree against the plaintiff in 
8ud suit for Rs. , and for Rs. costs of suit, 

4. That defendant has not indemniBed and saved harmless the 
plaintiff from all loss and damage by reason of his defending the said 

* Pepiu p. Chuudor Seeker, I. L. B., 5 Cal. 811. 

Digitized by VjOOQ IC 



126 SUB^DIV. IIL— SUITS FOR OOMPENBATION, ETO. 

suit, whereby the plaintiff has been obliged to pay, and has paidj 
Bs. for costs of said suit, and a further sum of Bs. 

incurred by plaintiff for his own costs and expenses in and about de- 
fending the said suit 

When Oariae of Action arises.— Hie oanae of action aocruM on payment 
of the oosts.* 



CHAPTER VI. 
ON CONTRACTS FOR THE SALE OF OOODS. 



Form Na 180. 
Fob Refusing to Rsoeive and Fat for Goods. 

Plaintiff states :— 

1. That on the day of 18 , at » the plaintiff 

and defendant mutually agreed as follows :^-(state the agreement). 

* 

2. That the plaintiff duly performed all the conditions of said con- 
tract on his part, and was, on the day of 18 , at 

(the day and place <rf delivery), ready and willing to deliver said ' 
goods, and tendered the same to the defendant. 

3. That defendant refused to accept said goods, or to pay for -them. 

4. That the market- value of similar goods at , on the 
day of . 18 , was Rs. (or that plaintiff thereupon 

sold said goods for the best price obtainable, which was Rs. ). 

Qoods Defined.—" Gooda" means, and inoludes, every kind of moveable pio- 
perty.f Onrrenoy notes are not " goods'* within the meaning of the Contract Aet 
1872.J Jewels, which are materials need in religions worship, are, by all systems of 
law, absolntdy eo^^ra coinm^rcttim, and not the objects of sale.^ 

When the Property in Gh>od8 Bold passeeu— The property in moertain' 
ed goods passes to the bnyer when the whole or any part of the. price, or when 
the earnest, is paid, or when the whole or any part of the goods is delivered. When 
the parties agree, expressly or by implicatioa, that the payment or delivery, or betfi, 

• Collioge o. Heywood, 9 A. & S. 683. 
' t Contract Act, 1872, s. 76. 
t la the maUer of Captain ICioheU, 1 C. L. B. 380. 
I B^ Bsjik Varma 0. Keri Bam% 7 Mad. H. C. B. 210. 
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CHAR n.-^N CONTRACTS FOB 8AIS OF GOODS. llT 

•ball Ibe poetpotied, the pvopefty panes as toon as tBe proposal lor salo is jMospM.* 
WWa moTeaMe sod immoyaable property are sold togotbsr, tbe ownezsbip'ia tho 
fonner does not pass before transfer of tbe Utter.f When tlie goods have jet to ba 
'Ascertained, made, or finished, or when anything is first to be done to them* or the 
price hasto be asoertained, the propecty in them does not pass until thsj. have been 
asoertained, made, or finished, or until sooh thing is done to them» or «otil the piioa 
bas been ascertained.} 

Bayer's Bislc^Whsn goods haye become the property of the bayer, he most 
1)ear any loss iming from their destmotion or iBJnry.§ 

ntl6«-^No seller ean giro to the bnyer of goods a better titk to those goods 
Hun he has Umssl^ezeept in Uie following eaeeai (l)whsreheis la possession, bf 
the consent of the owner, of the goods, or of documents erideoeing title to th^ 
goods ; (2) when he is a joint-owner of the goods, in sole possession with the consent 
of the co<^wners ; (S) when he has obtained possession of the goods under a ecmtraet 
Toidable at the option of the other parfy therste.! 

The possession which is meant by the first part ef exoeptiea 1 of seotioB 108 of 
the Oontraet Aet, 1873, is a possession which is unqualified, such as an owner has ; the 
•zception does not apply where there is a qualified possession^ such as a hiier of goods 
lias, or when the poss e s sio n is for a specific purpoee.f « 

Me ftfl r a re ef Damages.— In a suit against the purahaesr of goods for refusal 
t»aoeept,wheie«etiinelor4eUyecy bizsd,theedlerieentitftedto receifs^ ae eon^ 
pswssina^ the amount^ if aiqK, ky whieh the eoatvao^priee eseeeds that which he omi 
obtain at the time of the refusal io aoeept f* and, when the time for delivery is fixed, 
the seller is entitled to recMTS the diSerense between the oontraot-pxiesand the market* 
price at the time fized.tt 

Form No. I8t« 
Fob not BsTUBinsro Goods, ob Fatino fob tbvh within a 
Bkasonabu Tuol 
Plaintiff atates i^- 

1. That on the day of 18 , at , the plaintiff, 

at the requeat of thd defendant, delivered to him (describe the goods) 
of the value of Bs. , upon tiie condition that defendant would 

• Contract Act, 1872, s. 78. 
t Oontraot Aot, 1878, s. 86. 
t Contract Aot, 1878, ss. 79, 80, and 81« 
I Centvaot Aet, 1878, s. 86. % 
U Contract Aot, 1878, s. 108. 
T Greenwood o. Holquette, 80 W. B. 467. 
^M See ill. 0, s. 73, Oontraet Aot, 1878» 
ft See ill. o, s. 78, Contract Aot, 1878. 
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128 SUBDIV. IIL—8VITS FOR COMPENSATION, ETO. 

purchaf^e. tbe same for Rs. , or return the same to the plaintiff 

within a reasonable time, which the defendant then and there agreed 
to do, 

2. That the plaintiflE duly performed all the conditions * of said 
agreement on his part. 

3. That a reasonable time for the defendant to purchase and pay for 
said goods, or return the same to the plaintiff, has elapsed before tho 
commencement of this suit 

4. That the defendant has not purchased said goods or paid for 
them, nor has he returned the same to the plaintiff. 



Form Na 182. 
For a Deficiknct on a Re-salk. 

Plaintiff states :— 

* 

1. That on the day of 18 , at , he pat up at 
auction, at the auction-rooms of A B and Co., sundry goods, subject to 
the condition that ail goods not paid for and removed by the purchaser 
thereof within days after the sale, should be re-sold at auction on 
his account, of which condition the defendant had notice, 

2. That defendant purchased two hundred bags of gram« at the 
said auction, ajb the price of Rs. . 

3. That the plaintiff was ready and willing to deliver the same 
to defendant on the said day, and for days thereafter, and on the 

day of 18 , offered to do so, and demanded payment 

therefor. 

4. That defendant did not take away, or other^^ise receive, the said 
goods purchased by him, nor pay for them within days after the 
sale, nor since. 

6. That on the day of 18 , at , having first 

given the defendant reasonable notice of the time and place of re-sale, 
tbe plaintiff re-sold the said two hundred bags of gram,' on account of 
the defendant, by public auction, for Rs. 

6. That the expenses attendant upon such re-sale amounted to 
Rs. 
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7. That the defendant has not paid the deficiency thus arising, 
amounting to Ra . 

When Buyer may BewselL— Where defendant committed a breach of con* 
tract in not accepting goods, the plaintifEs were justified in re^selling them at onoe^ and 
•ning for damages.^ 

Notice of Bensale.— The seller may re^sell on giving reasonable notioe.f 
What is TMsonable notice must depend upon circumstances ; a shorter notice would 
anffice in the case of perishable goods, or goods the price of which may alter in a fe# 
daja or honrs.:( 

Sale by Aaotion— Tranarfer of Ownership.— When goods are sold by anc« 
tion, there is a distinct and separate sale of the goods in each lot, by which the owner*' 
ehip is transferred as each lot is knocked down.§ 



Form No. 183. 
For Not Dklivbrino Goods Sold. 

* Plaintiff states : — 

1. That on the day of . 18 , at , the plaintiff 
and defendant routaally agreed that the defendant should deliver one 
hundred bags of rice to the plaintiff on the day of 18 , 
and that the plaintiff should pay therefor Rs. on delivery. 

2. That on the said day the plaintiff was ready and willing and 
offered to pay the defendant the said sum upon delivery of the said 
goods. 

8. That defendant has not delivered the same, whereby the plaintiff 
has been deprived of the profits which would have accrued to him 
from such delivery. 

Delivery Where to be Made.— Unless the seller agreed to deliver, the pur* 
ohaser mnst fetch them.|| 

Seller's Lien.— Unless otherwise provided by the contract of sale, the seller hu 
a lien on the goods for the price.^ 

• Simson v. Gora Chand Doss, I. L. B., 9 Oal. 473. 

t Oontraet Act, 1872, s. 107. 

t Bnchanan t^. Avdall, 15 B. L. B. 276. 

§ Contract Act, 1872, s. 122. 

II Contract Act, 1872, s. 93. 

T Contract Act, 1872, i. 95. 
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M«CMnire of DaniAg^*.— Wheo ih« goodi are to be delivered (m % fttUie daj , 
tbe damages for breach of contract are the difference between the oontrae^prioe, aa4 
the market-price of the goods on the daj when thej ought to have be<»n delivered.* 

When the pnrohater informs the eeller that the goods are required in order to 
fmlfil a particular ocmtraoi, the seller most paj the purchaser a sum equal to the profit 
^whioh he would have made if he had been able to carry out his oontrael with th« 
ihird party, t 

. Bffeot of Sale " to Arrive."— A sale of goods '* on arrival," or " to arrive ** 
in a particular ship, is a contract for a sale of goods at a future period, subject to the 
double condition of the arrival of the ship, and the goods being on board ; but it ii 
not a warranty by the seller that the goods will arrive ;j: and where the sale-oontraot 
contains the words " now in the course of landing or in the eaid godowns " and " now 
on board ship, and, as a matter of fact, well known to both parties, the goods contracted 
for were neither in the godowns nor on board ship, it was held that under the oirc«m« 
stances those words formed no part of the con tract. § ' When the contraot is for the 
sale of goods " now on passage, and expected to arrive by," or '* to be delivered on nfa 
arrival of '* a certain ship, it is conditional on the arrival of the ship only.|| 

Bffect of Sale of * Bntire Cargo."-* Where the defendants contracted to 
buy 'Uhe entire cargo of coal per diluan^ amounting to 900 tons or Uiere 
abouts,'* and the Quhean arrived with 2,167 tons of coal, it was farid that the de* 
(endante were not bound to accept a portion of the cargo ; for a person who, oontmets 
to buy a cargo, or an '* entire cargo,*' is not bound to accept goods which, though an* 
swering in quantity and quality as that of the cargo purchased, are not, in fact, tJm 
cargo^ by reason that the ship has other cargo, and particularly of the aame deaorip- 
tion on board. f 



Form No. 184. 

For Deliybrino Goods not as Contracted for. 

Plaintiff states: — 

1. That on the day of 18 , at , the defendant 

promised and agreed with the plaintiff to manufactofe and deliTer to 
^e plaintiff 4f,000 gunny bags at the pricie of Rs. for each 

hundred, for which the plaintiff agreed to pay the defendant Rs. . 

^ Gainsford v, Carroll, 2 B. and C. 624; Valpy v. Oakley, 16 Q. B« Mlj L. J., 20 
Q. B. 880 ^ and see ill. o. Contract Act, 1872, s. 78. 

f m. A, Contract Act, 1872, s. 73. 

X Boyd V. BifFkis, 2 Camp. 826; Smith e« Myera, L. It., 6 Q. B« 429| L. R.,7 
Q. B. 189. 

§ Carlisles, Nephews, k Co. v. Hormook Roy, I. L. R., 9 Cal. 679. 

II Gorissen «. Porrio, 2 0. B., N. S., 681 ; L. J., 27 C. P. 29) Halae.RawaoB,4C.Bi» 
N.S..86; L. J., 27 C. P. 189. 

f Forhea v. TnllookohaDd, 1. 1,, R., 8 Bom. 886. 
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CHAP. ri.^ON CONTRA GTS FOR SALE OF GOODS. 13! 

2. Thai the plaintiff daly performed nil the cM<Htiom of said 
r agreement on his part. 

3. That defendant did manufiACtore said ganny bags under said 
agreement, but manufactured them in an unskilful and unworkman- 
like manner Xstate wherein the goods differ from article contracted for). 

4. That on account of such (state the defect) the said gunny bags 
were of no use to the plaintiff, and the plaintiff sold them by auction, ' 
in order to dispose of them ; and the same realized, after deducting the 
expenses of such auction, Rs. , being Rs. less than the 
price paid therefor by the plaintiff to defendant. 



Form No. 186. 

Warranty of Title to Goods Solo. 
Plaintrff states :— 

1. That on the day of 18 , at , the defendant 

aold to the plaintiff (state what) for Rs. 

5. That by said contract of sale it was understood by the plaintiff 
and defendant to be, and it was a part of the terms and consideration 
of said ooDtract of sale, that the defendant had the lawful right and title 
to so sell, and to transfer the ownership of said goods to the plaintiff. 

3. That the defendant had, in fact, no right or title to sell or dis- 
pose of said goods. 

4. That one E F then was the owner of said goods, and after- 
wards, on the day of 18 , he demanded possession of the 
same from the plaintiff; and the plaintiff was compelled, and did thei 
deliver them up to £ F, and they were wholly lost to the plaintiff. 

6. Ttiat by reason of the premises the plaintiff was misled and 
injured to his dai^age Rs. 

v^afrauty Dennea. •"^ Wftmuity nat uwn clvniied n in oxpirai or iinplipd 
^■temeiit of Mniething whieh the party nndertakes shall be part of a contract, and 
though p«rt of a contract, yet coUatend to the express object of ii^ ^e woi^ 
" warrant" need not be used ; it is sufficient if the statement was so understood by 
the parties.t 

e Ohanlee o. Hopkins, p^r Lord Abhiger, 4 Bf. and W. at p. 404. 
t Pasley o. Freeman, per Bailer, J., 3 T. B. 57; 2 Smith's L. C, 8Ui ed«, p. 66, 
Benjamin on Bt^f^, 405 ; Loake on Oontrarifi, JOS, 404. 
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Wamnty of Title.— In England on a sale of goods tliere is no warranty of 
title ; lmt» by eection 109 of the Indian Contraot Act, 1872, the seller is responsiUe to 
ibe bnjer, if, by reason of the invalidity of the former's title, the latter is depriTsd of 
the goods. 



Form No. 186. 
Warranty of Quality. 

PlaiDtiff states : — 

1. That on the day of 18 , at , the defendant 
'warranted a' steam-engine to be in good working order, and thereby 
induced the plaintiff to purchase the same of him, aod to pay him 
Bs. ' therefor, 

2. That the said steam-engine was not then in good working order, 
whereby the plaintiff incurred expense in having the said engine re* 
pcdred, and lost the profits which would otherwise ha.Te accrued to him 
while the engine was under repair. 

Implied Warranties.— On the sale of ascertained goods there is no implied 
warranty of soundness or quantity ;* but an implied warranty of goodness or quality 
may be established by the custom of any particular trade.f 

On a sale of goods by sample there is an implied warranty that the bolk is efual - 
in quality to the sample.^ 

Where goods are sold as being of a certain denomination there is an implied 
warranty that they are such goods as are commonly known by that denomination, 
although the buyer may haye bought them by sample, or after inspection of tha 
bulk.§ 

Where goods hare been sold for a specified purpose, for which goods of the deno« 
mination mentioned in the order are usually sold, there n an imi^ed warranty by the 
seller that the goods supplied are fit for that purpose.|| 



• Parkinson «. Lee, 2 East. 814$ Diokson v. Zinimia, 10 0. B. 610$' Jones v. Just, 
L. B., 8 Q. B. 107, 202 ; ,87 L. J., Q. B., 89 1 La NeuviUe v. Nourse, 3 Camp. 851. 

t Contract Act, 1872, s. 110. 
. t Contraot Aot, 1872, s. 112 ; Parker t». Palmer, 4 B, and Aid. 387. 

J Contraot Act, 1872, s. 113 ; Bandall v. Kewson, 2 Q. B. D. at p. 109 ; Josling e. 
Kingsford, 82 L. J., C. P., 94 ; Nichols v. Qodtz, 23 L. J., Bz.» 814 ; Araemar v. CaseDa, 
L.B,2C. P.431. 

II Contraot Act, 1872, s. 114; Jones v. Jost, L. B., 8 Q B., at p. 203. 
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Upon the sale of an artielo of a well-known ascertained kind, there is no implied 
warranty of fitness Tor anj particular purpose ;* bat it has been held in England 
tbat where the goods are sold by a mannfaotnrer, there is an implied warranty that 
they are of his own manafaotttie.f 

Measure of Deonaged. — For breach of warranty the measure of damages, 
if the goods are returned, is the price paid, but when the bnyur elects to keep the 
g^oods, the measure of damages is the difference between the yalue of the goods deli- 
▼ered, and those contracted for ; and when the buyer has re-sold| he may also reoorer 
any damage he has been compelled to pay the buyer on such re-sale.^ The faet that 
a rise in the market has made the inferior article sell for the price agreed is immate- 
rial. § Evidence of the price obtained on a re-sale before discorery of the breach of 
warranty is admitfBible to show the ralue of the goods as warranted ; and on a re-sale 
after discorery, to show the real Taloe of the goods. || If the goods were bought 
for a particular purpose oommuni^ted to the seller, he may be liable for special 
damages.^ 

Buyer's Bight to keep Goods for Bzamination.— When the goods 
have been sold by description or sample, the buyer is entitled to keep, them a reason- 
able time in order to ascertain if they answer the description, or are equal io sample ; 
and if they do not, he may then reject them ;^® in such case he need not return the 
goods to the seller, and they remain at the latter's risk.ff But if the buyer exercise 
any act of ownership o?er the goods, he cannot reject tbem.^ 

Buyer^s Beinediee.~A breach of warranty of goods eold and delivered does 
not entitle the purchaser to return them, and sue for the price ; he can only sue for 
damages for breach of warranty ;§3 but on a sale of unascertained goods the buyer 
may accept or refuse the goods on a bieaoh of warranty, and in either case is entitled 
to oompensation, provided that, if he accepts the goods, he must give notice within a 
reasonable time that he intends to claim oompensation. || {| 

• Contract Aot, 1872, s. 11$. 

t J<^nsoD 9. Kaylton, 7 Q. B. D. 48a 

t Cootraot Act, 1872, s. 73, ill. m; Lewis e. Peake, 7 Taunt. 153. 

§ Jones «. Just, L. B., 8 Q. B. 197. 

y Glare e. Haynard, 6 'A and S. 519 1 Godwin e. Franois, 89 L. J., 0. P., 121. 

T Dingh V. Hare 29 L. J., C. P., 148. 

•• Contract Aofc, 1872, s. 118; Heilbull t. Hickson, L. B, 7 0. P. 438; 41 L. J., 
C/P., 228; Lucy v. Mouglet, 5 H. and N. 283 ; 29 L. J., Ex., 110. 

ft Grimoldby v. Wells, L. B., 10 G. P. 391 ; 44 L. J., 0. P., 203 ; Heilbull o. Hiok'son, 
9upra. 

a Gontraot Act, 1872, s. 118; Ghapman e. Morton, 11 M. and W. 534 ; Parke 9.. 
Wallis, 5 B. and B. 21. 

§§ Gontraot Act, 1872, s. 117; Street v. Blay, 2 B. and Aid. 456; QomperU v. 
Denton, 1 G. and M. 207. 

yil Gontraot Act, 1872. s. 118. 
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Form No. 187. 

Warranty of Soundness. 

Plaintiff states :— 

1. That on the day of 18 , at , the defendant 
sold to the plaintiff a horse for Rs. 

2. That by the said, contract of sale the defendant warranted the 
said horse to be sound, and thereby indnced the plaintiff to purchase 
the same of him, and to pay him therefor the said price of Rs. 

3. That the said horse was at the time of said sale unsound in 
this, that (state wherein he was unsound). 

4. That the plaintiff was misled and injured thereby, and has sus- 
tained damages by reason of the premisesi to the amount of Rs. 

Sale of Provisions— Implied Warranty.— On the the sale of pro?i* 
•ions there it an implied warranty thcl they are sotind.^ 

Servant's Authority.— An agent or servant employed to sell a thing has an 
implie4 authority to warrant. f 

Measure of Damages.— Where a oow was sold warranted free from diapase, 
in A salt for the breach it was held that the plaintiff might recover the ralne of 
cattle which had died of rinderpest commnnioated by the oow sold.^ 



Form No. 188. 
Warranty of a Notb. 

Plaintiff states :— 

1. That oh4^he day of 18 ,at , the defendant 
offered to pass to the plaintiff, for valuable consideration, a promis* 
sory note, of which the following is a copy (copy of the note), and be 
tlieii and there warranted the said note to have been made by the said 
A«. 

2. That the plaintiff, relying upon said wacranty, purchased said 
note of the defendant, and paid therefor the sutn of Bs. 

3. That the said note was not made by said A B; that his name 
was forged thereto. 

4. That by reason of the premises the plaintiff was injured and mia- 
Ae.A to hia damage Rs. 

• Oontntot Act, 1S72, n. 111. 

t Brady v. Todd, 9 G. B., N. 8., 502 ; 30 L. J., G. P., 228. 

} Smith t;. Qreeo, 45 L. J., C. P., 29. 
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CHAPTER VII. 
ON CONTBAOTS FOR THE SALE OF LAND. 



Form No. 189. 

PUBOHABBB AGAINST VeNBOR YOR BrEAOH OF AoREEMINT 

TO Convey. 

Plaintiff states:— ' 

1. That oo the day of 18 , at , the plaintiff 
and defendant entered into an agreement under their hands, of which 
the following is a copy (insert copy of contract). 

[Or, That on, kc., the defendant agreed with the plaintiff that, in 
consideration of a deposit of Rs. then paid, and of the farther snm 

of Rs. payable as hereinafter mentioned, he would, on the 

4Ay of 18 , at , execute to the plaintiff a suflScient con- 

veyance of (describe the land) free from incumbrances ; and the plaint- 
iff agreed to pay R& for the same on -delivery thereoC] 

2. That on the day of 18 , the plaintiff demanded the 
conveyance of the said property from the defendant, and tendered 
Bs. to the defendant (or that all conditions were fulfilled, and all 
tilings happened, and all times elapsed, necessary to entitle the plaintiff 
t* have the said agreement performed by the defendant on his part). 

3. That the defendant has not executed* any conveyance of the 
said property to the plaintiff (or that there is a mortgage upon the said 
property made by to for Rs. registered in the 
oflSce of on the day of 18 , and still unsatisfied (or 
any other defect of title). 

4. That the plaintiff has thereby lost the use of the money paid 
by him as such deposit as aforesaid and of other moneys provided by 
him for the completion of the said purchase, and has lost the expenses 
incurred by him ia iavestigatiog the title of the defendant and in pre- 
paring to perform the agreement on his part, and has incurred expense 
in endeavouring to procure the performance thereof by the defendant. 
Wherefore plaintiff prays for decree for Rs. compensation. 
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Rights of Purchaser.— When a person oontmots to sell or let certain property 
having only an imperfect title thereto, the purchaser or lessee has the following 
rights :— 

(a) if the^ vender or lessor has, subsequently to the sale or lease, aoqoired any io* 
terest in the property, the purchaser or lessee may compel him to maka 
good the contract out of such interest; 

(6) when the concurrence of other persons is necessary to validate the iitl^ and 
they ai^ bound to convey at the vendor^s or lessor's request, the purchaser 
or lessee may compel him to procure such cuncurrence ; 

(<^ when the vendor professes to sell unincumbered property, but the property 
is mortgaged for an amount not exceeding the purchase-money, and the 
vendor has, in fact, only a right to redeem it, the purchaser may oompel 
him to redeem the mortgage, and to obtain a conveyance from the mort* 
gftgeej 

(d) when the vendor or lessor sues for specific performance of the oontraet, and 
the suit is dismissed on the ground of his imperfect title, the defendant 
has a right to a return of his deposit (if any) with interest thereon, to 
his costs of suit, and to a lien for such deposit, interest, and costs, in the 
interests of the vendor or lessor, in the property agreed to be sold or let.^ 

Purohaser's Remedies.— When there is default on the part -of the vendor 
the purchaser may either (1) rescind the contract, and sue for the deposit, as for 
money received to his use ; or (2) he may affirm the contract* and sue for damages 
or (3) he may simply defend a suit against him for the balance of the purchase- 
money.f 

Measure of Damages.— The rule in England seems to be that, where the 
failure of the vendor to make a good title arises from no fault of his own, the pur- 
chaser is not entitled to recover damsges for the loss of his bargain, but only expenses 
actually incurred iX ^^ where the failure to make a good title arises from the vendor*s 
default, it is otherwise, and the purchaser may recover, not only the amount of the 
deposit with interest thereon§ and expenses of examining the title, but the.profit on a 
re-sale of the premises and the cost of conveyance to the sub-vendee ;|| and, where he 
has acted 'properly in raising the purchase-money, also interest thereon whilst lying 
idle.f The price at which the vendor hss resold the property has been considered 
primd facie pi^f of its market value.** . 

When Time is of the Essence of the Contract. ~When time is of the 
essence of the contract, on the default of the vendor to make out a title, it is voidable 

- • Specific Relief Aot, 1877, s. 19. 
t Dart. V. and P. 946. 
t Bain v. Fothet^ll, L. B., 7 H. L. 158. 

§ DeBennales 4), Wood, 3 Camp., 268 j FarqiAar «. Farley, 7 Taunt. 692. 
II Bngell V. Fitch, L. B., 4 Q. B. 659. 

% See Sherry r. Oke, 3 Dowe, 849 ; Howland v, Norris, 1 Cox. 59. 
*• Godwin v. Franois, 89 L. J., 0. P., 121. 
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Bt ibe opUon of the promisee.^ In oontraets for the tale of land, time is of the 
Meenee of the eontnust, where the property is of a flootnatiofp value ; or where the 
pnrohaser requires the property for his residence, or for some immediate purpose ;f 
bim), of oourse, where the parties agree to that effect. And although time may not ' 
originally have been of the essence of the contract, either party may, by proper notice^ 
bind the other to complete within a reasonable specified time4 

Sale How BfPeoted.— Where the Transfer of Property Act, 1882, is in foroe» 
tt rale of tangible immoveable property of the value of olie hundred rupees and up* 
wnrds, or of a reversion, or other intangible thing, can be made only by a registered 
document ; and a sale of tangible immoveable property of a value less than one 
hundred rupees may be made either by a registered instrument, or by delivery of the 
prDperty.§ 

Bzeoution under Pow^ of Attorney.— When the conveyance is executed 
. under a power of attorney, the proper course seems to be to let the purchase-money 
be invested in the names of trustees, at the expense and risk of the vender, until 
satisfactory evidence is adduced of the validity of the power at the date of the exe« 
ontion of the conveyanoe.|| 

Porohaser to prepare Oonveyanoe.— It is the duty of the purchaser to 
prepare the conveyance, and tender it for execution to the vendor.f 

Purchaser's Bight to Deeds.— In general, the purchaser of the whole BstcOi 
Is, upon completion, entitled to all deeds and other muniments of titlci however an* 
«ent» which are in the possession or power of the vendor.*^ 



Form No. 190. ^ 

AVIRMINT OF £XO0SS VOR N0N-PIRPORIIAHO8* 

That CD the day of 18 , at , and before time 

for performance bad arrived, the defendant falsely and fraudulently re« 
presented to the plaintiff that be had sold to others, and that^ 

relying on said representations, and solely by reason thereof, the plaintiff 
was not prepared td receive and pay for the same, as he otherwise 
would have been. 



• See Contract Act, 1878, s. 6I» 

f Dart. V. and P. 419. 

t Part. V. and P. 428. 

§ Section 54. 

II Dart. V. and P. 661. 
T Dart. V. and P. 600.. 
•• Dart. V. and P. 678. 

F. P.-18 
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Form No. 191. 
Vendor against Furchasbh for Breach of Agrebbient 
TO Purchase. 

Plaintiff states t— 

1. That on the day of 18 » at , the plaintiff 

and defendant entered into an agreement hereunto annexed and marked 
" ExhiUt A>*' whereby it was agreed that the plaintiff should sell to 
the defendant, and that the defendant should purchase from the plaint* 
iff (describe the land), for Bs. 

3. That on the day of 18 , at , the plaintiff, 

being then the absolute owner of the said property, and the same being 
free from all incumbrances, as was made to appear to the defendant, 
tendered to the defendant a suflScient instrument of convejranoe of the 
same (or was ready and willing and offered to convey the same to the 
defendant by a sufficient instrument) on payment by the defendant ci 
the said sum. 

3. f hat defendant has not paid the said sum. 

Measure of Damagas^^lt has been held in Bngluid that where the Tendor 
remains the owner of the property he cannot recover the nnpaid pntcbase-moDey aa a 
debt, bat mast sue for breach of contract, the tneaenre of damages being the differ- 
ence between the agreed pnrohaee-money and the estimated saleable Talaa of tha laad, 
together with interest on the pnrchase-money, and the expenses incorred.^ 

Neoeesary Averments.— The tllegati^ of pkintiff^s resdiiieai and wiO- 
ingf^ to convey implies the ability to do so, and is a sufficient averment of tma-f 

Vendor's* Remedieek*— A vendor of immoveable property, who has givan pos* 
session to the porchaser, is not entitled to rescind the contract and recover posseesion 
because the parohase^money is not paid ; his remedy is to sue for the sam doe, and 
be has a lien on the property for the amonnt-t 



Form No. 102 

AVSRMKNT or EXGUSI FOB NoN«?SR>ORMANCB. 

That on the day of 18 , and before the time for the 

plaintiff to perform the conditions thereof on his partj the deiendaaC 
gavb notice in writing to the plaintiff that he had determined not to 
take the land ; and the defendant abandoned the agreement, and erer 
since wholly failed to perform it, to the plaintiff's damage, Ss. 



• See Laird e. Prin, 7 M. and W. 474 j and Dart. V. and P. 986< 

t DeMedina v. Nonnan, M. and W. 820. 

t Trimalrav Baghavendra v. Mnnioipal Commissioners of HnbH, T. L. B., 8 Bom. OT, 
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Form No. 193* 
Vendor against Purohasbb for not CJomplbtino Purchasi. 
Plaiotiff states :— 

1. That by an agreement io writiog, dated the day of 

18 , it was agreed by and between the plaintiff and the defendant 
that the plaintiff should sell to the defendant, and the defendant should 
{>urcha8e from the plaintiff (describe the property), at the price of 
Rs. , npon the terms and conditions following (that is to say) : — 

(a) That the defendant should pay the plaintiff a deposit of Bs. 
^ in part of the said purchase-money on the sign- 

ing of the said agreement, and the remainder on the 
day of 18 , on which day the said purchase should 

be completed. 
(6) That the plaintiff should deduce and make a good title to the 
said, premises on or before the day of 18 , 

and, on payment of the said remainder of the said (purchase- 
money as aforesaid, should execute to the defendant a pro- 
per conveyance of the said premises to be prepared at the 
defendant's expense. 

2. That all conditions were fulfilled and all things happened and 
all times elapsed necessary to entitle the plaintiff to have the said 
agreement performed by the defendant on his part ; yet the defendant 
did not pay the plaintiff the remainder of the said purchase-money* as 
aforesaid on his part. 

3. That the plaintiff has thereby lost the expense which he in- 
curred in preparing to perform the said agreement on his part, and has 
been put to expense in endeavouring to procure the performance there- 
of by the defendant. 



. Form No. 194. 

^ ViNDOR AGAINST PURCHASER FOR NOT FULFILLING AgRBBMKM 

AND FOR Deficiency on Re-sale. 

Pbdntiff states : — 

1. That this plaintiff was the owner of four lots situated in the 
town of , to wit, lots Nos. 1, 2, 3, and 4 in block ; that 

be put them up for sale atauction.af the auction-rooms of D nnd Co , 
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in tlie town of , on the 'day of ' * IB , and announced 

before the commencement of the sale as part of the terms of sale thai 
ten per cent, of the purchase-ibdoney was on the day of sale to be paid 
by the purchaser to the anctioneers C D and Co., and that, if any pur- 
chaser failed to make such payment, the lots would be re-soM, and the 
purchaser be charged with the deficiency. 

2. That at the said sale, A B, the defendant, bid for, and became 
the purchaser of, each and all of the said lots for the price of Bs. 

for each lot. 

3. That the said defendant did not, on the day of such sale, or at 
any other time, pay ten per oent, nor any part of the price bid, nor the 
purchase-money, nor any part thereof. 

4. That in consequence of such neglect of payment, and after 
notice giren to the defendant of the time and place when and where 
the said lots should be re-sold on his account, and that he would be 
charged •with the deficiency, the said lots were put up for sale and 
re-sold at the price of Rs. for each lot, making a deficiency of 
Bs. upon the said four lots. 

5. That defendant has not paid said deficiency. 



Form No. 105. 
Warranty of Title. 
Plaintiff states : — 

1. That on the day of 18 , at , the defendant, 
by an instrument in writing, duly executed and registered, in considera- 
tion of Bs. , sold and conveyed to the plaintiff certain laud (de- 
scribe it). 

2. That the defendant, by the said instrument, contracted with the 
plaintiff that he had good title to the said properly, aud would defend 
•the plaintiff in his possession of the same. 

8. That the defendant had not, at the time of the execution of said 
deed, a good and sufficient title to said premises ; but one A 6 was 
then the lawful owoer of said land. 

4. That on the day of 18 , the said A B ousted and 

dispossessed the plaintiff of the said premises by due course of law. 
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& That plaintiff has been compelled id pay the coet^ and charges 
sastaiDed by the said A B in prosecuting his suit in the Court of 
for the recovery of the said premises, which amounted to Rs. , 

and to pay out the additional sum ot lU. in endeavouring to 

defend sudi suit 

Want of Title.^Oaveat Emptar.^Bj the mle of eaveat emptor, tbe bojer 
ie IxHiBd bj law to take oare of himself, and tee that he bnjs after satifffyitifi^ 
liimeel! that there ie a good title; he 10 bound to look not only to hit own title, bill 
Id see that he 10 pioperly indemnified bj the eorenanti in hie deed of pnrehaie ; foi 
If a deed has been once ezecated, un1ee« there is an eviction bj the Tender or some 
person daimiag nnder him, the purchaser has no right of action against the vendor * 

NeoecHsary Averments.— In a snit for an alleged hreach of covenant for 
title, it is not enough to prove iinsnooessfal proceedings to recover possession from 
third parties, or even an eviction by third parties, in order to prove a breach of snefa 
covenant as against the covenantor and his representatives ; snch proceedings are not 
necessarily, though they may happen to be, binding, and the pUtntiff has. Hi general, 
to prove as against the covenantor, and his representatives, not only that the plaint- 
iff's proceedings to recover possession had been unsuccessful, or that an eviction of 
the plaintiff had taken place, but that such proceedings were rigkijkdly unsuccessful, 
or that such eviction was rightful. In other words, he has to prove, as against the 
covenantor or his representatives, that the title was bad by reason of some act, or 
fact, covenanted against. Otherwise it would be very easy for any purchaser, who 
bad repented of his bargain, to get up collusive proceedings, either as plaintiff or 
Aefondant, and then sue the covenantor to recover purchase-money and intercet-f 



Form No. 196. 
Allbqation or Eviction. 

That the defendant has not warranted and defended the premises 
to the plaintiff; but, on the contrary, one C D lawfully claimed the same 
premises by a paramount title, and afterwards in a suit brought by him 
in the Court of » in which the' said C D was plaintiff, and this 

idaintiff was defendant, the said C D, on the day of 

18 » obtained a decree, whidi was duly given by said Court against this 
plaintiff for possession of the premises, and on the day of 
18 lawfully entered the premises and ousted the plaintiff therefrom, 
and still lawfully holds the plaintiff out of the possession thereof. 

* Gour Kishore Shaha «. Chander Ghose, 25 W. B. 46. 
t ^^ Bala e. Krii^uarav, i. L. B., 2 Bmu. 27S, 8S7. 
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Form No. 107* 
Allbgation of Special Damage. 

That by reason thereof the plaintiff has not only lost said premises 
but also the sum of Rs. by him laid out and expended in and 

ypoii the said premises in repairing and improving the same, and also 
the Bum of Bs. costs and charges sustained by the said A B io 

prosecuting his suit for the recovery thereof, and the sum of Rs. , 

for bis own costs, charges, and advocate's fees in defending said suit. 



Form No. 198. 
Bt Assignee of Grantee. 

Plaintiff states : — 

1. (Allege sale to one C D.) 

2. (Allege warranty.) 

8. That the said C D afterwards, on the day of 18 i 

at , by an instrument duly executed and registered, in consi- 

deration of the sum of Rs. , conveyed the said premises to E F, hia 
heirs and assigns ; and the said E F afterwards, on the day of 
18 , at , by an instrument duly executed and registered, in 

consideration of R<9. , conveyed the same premises to the plaintiff. 

4, That the plaintiff afterwards, on the day of 18 » 

at , entered into, and was possessed of, said premises. 

(Set forth breach, &c., as in preceding forms.) 

Covenants which Ban with«the Zjand.— At CoiAmoo law certain cove- 
nants mn with the land ; that is to say, the bnrthen and benefit of the covenants 
pass to the assignee of the reversion and of the term. These are : where the cove- 
nant refers to a thing %n eue, parcel of the thing demised, as to keep a honse on 
the demised premises in repair, the heneflt of the covenant here passes to the as- 
signee, although the word <* assigns *' does not appear in the lease ; bat when the 
covensnt relates to something to be done on the land demised, as to build a fence 
thereODy it does aot pass to the assignee.* 

* The hading oase oo this subieot is Spenoec^s Case, 1 Smith's L. 0. 68 •! 9eq, 

r Digitized by dOOQ IC 



CHAP. VIJ.—QNOONIBACTS FOB SALE OP LAUD. 14S 

Form No. 100. 
Bt Heirs of Grantii. 
Plaiotiffs state: — 

1 aod 2. (Allege sale and warranty.) 

8. That the said C D afterwards, and on the same day, entered into^ 
and was possessed of, said premises, and afterwards, on the day 
of 18 -, at , the said D died, whereupon the said pre* 

mises and his estate therein descended to the plaintifis as children and 
co-heirs of the said C D, deceased ; and that they afterwards, on the same 
day, entered into, and were possessed of, said premises, antil ousted and 
dispossessed as hereinafter mentioned. 

(Set forth breach, &o., as in preceding forms.) 



Form Na 200. 
Bt Devisii of Orantib. 

Plaintiff states:— 

1. Sc S. [Allege sale and warranty.] 

3. That the said E F afterwards, and on the same day, entered 
into, and was possessed of, said premises ; and afterwards^ on the 
day of 18 , at , made his last will and testament, and 
thereby, amongst other things, derised the said premises to the plaint* 
iff; and afterwards, on the day of 18 » at , the 
said E F died leaving such will, 

4. That on the day of 18 , thtf said will was proTed, 
and admitted to probate, in the Court of 

5. That thereupon the plaintiff entered into possession of the said 
premises, and was possessed thereof until ousted and dispossessed as 
hereinafter mentioned (set forth breach, &c as in preceding forms). 



Form No. 201. 

Warranty as to Quantitt, 

Plaintiff states :-- 

1. That by an instrument in writing, bearing date the day of 
18 , the defendant sold to the plaintiff, and the plitintiff 

bought from the defendant (here describe the land), at the price of 

Bs. ; and by the said instrument the defendant warranted the 
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same to contaiD acres of land, and thereby induoed the plaiDtifi 

to purchase the same. . 

2. That the said land contained only acres, instead (A 

acres, the quantity sold to the plaintiff by defendant. 

3. That plaintiff was damaged thereby in the amount of Us. « 



Form No. 202. 

Inoumbrancss. 
^Plaintiff states: — 

1. That by an instrument in writing, dated the day of 

18 , the defendant, in consideration of Rs. to him paid, sold 

to the plaintiff (describe the property), and by the said instrument 
contracted with the plaintiff as follows : (or contracted with the plaint* 
iff that the sidd premises were free from all incumbrances). 

2. That at the time of the execution of the said contract the pre* 
mises were not free from all incumbrances, but, on the contrary, the de* 
fendant before that time, on the day of 18 , at , 
by an instrument in the nature of a mortgage, duly executed and rois- 
tered, had mortgaged the said premises to one A B to secure the 
payment of Rs. with interest 

3. And for a further breach, the plaintiff alleges that at the time 
of the making of the said contract the premises were subject to a tax, 
theretofore duly assessed, charged, and levied upon the said premises by 

of the sum of Bs. , and which tax was then remaining 

due and unpaid, and was, at the time of the making of the said con* 
tract, a lien and mcumbrance by law upon the said premises. 

4. That by reason thereof the plaintiff paid on the day of 

18 , the sum of R^. in extinguishing (here state whether 

mortgage, lien, tax, or other incumbrances, or all of them) aforesaid to 
his damage Bs. 

Form No. 203. 
TpB Same — ^Whkrb the CJonvbyanob excepted a Specif io 

Incumbrance. 
Plaintiff states:--- 

1. That by an instrument in writing, dated the day of 
18 , the defendant, in oonsideration of Rs. to him paid, sold 

to the plaintiff (here describe the property). 
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2. That by the said infltrament the premises eonveyed were de* 
vcribed as being subject, nevertheless, to the payment of a certain mort* 
gage registered in the office of the subHregistrar of in Book A 

of mortgages ; and no other ineumbranoes were mentioned or specified 
in said instrument, as existing upon or affecting said premises, or the 
tide thereto. 

8. That by the said instrumeiit the defendant contracted with the 
plaintiff as follows : (copy the words sf the oontract). 

4. That at the time of the execution of the said instrument, the 
said premises were not free from all incumbrances other than the mort- 
gage therein excepted, but, on the contrary (here set out any incum* 
brances as breaches, and conclude as in preceding form). 



Form No. 204* 
Power to Conviy. 
Plaintiff states : — 

1. That by an instrument in writing, dated the day of 
18 , the defendant, for a valuable consideration, conveyed to the 
plaintiff (describe the property), and by the said instrument contracted 
with the plaintiff as follows : — 

t. That tt the time of the execution of the said instrument, the 
defendant was not the true, lawful, and rightful o?mer, and had not in 
Umsetf, at the said time, good right, full power, &c. (negative the words 
ef the contract). 

3. Whereby plaintiff has Sustained damage in the sum of Bs. . 



Form No. 206. 
Grantu's Brsaoh Of Contract to Build. 

Plaintiff states : — 

1. That in consideration that the plaintiff woutd sell and convey 
to the defendant a pieoe of land (describe it) for the sum of Rs. ' ^ 
the defendanty on the day oi 18 , agreed that he would^ 

erect upon the premise a good brick-house, to be occupied as a 
dweliing, a^d that be would not erect upon the premises any building 
that would be a nuisance to the vicinity of the premises. 

r. P.— 19 
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2. That the plaintiff did accordingly sell and convey to the defend- 
ant said premises for said sum ; but defendant has not erected a good 
brick-house on the land to be occupied as a dwelling, but, on the con- 
trary, has erected upon said premises a wooden building to be used as a 
slaughter-house. 

3. That the defendant has prevented other lots in the vicinity, 
owned by the ptaintiflf, from becoming valuable to the plaintiff, as they 
otherwise would have become, and has injuriously affected their cotT- 
dition, and hindered the plaintiff from selling them, to his damage 
Rs, . 

Form No. 206. 
NuiSANOSs — ^Grantor against Grantbi. 

Plaintiff states :— 

1. That by an instrument in writings dated the day of 

18 , the plaintiff sold and conveyed to the defendant^ for a valaaUe 
consideration^ a piece of land (describe it). 

2. That by the said instrument defendant contracted widi tl^e 
plaintiff as follows : (copy the words of the contract). 

S. That the defendant has erected, and suffered and permitted to 
be erected, on said premises, a building occupied and used as a slaaghter- 
house. 

4. Thai the offal and blood in, and carried out from, said daughter- 
house, and the offensive smell created thereby, is a nuisance to the 
vicinity of the said premises and to the plaintitf*, whose house is ftdjoin- 
ing, to bis damage Rs. 



Fgrm No. 207. 

On A Contract to Maintain a Fenoi. 
Plaintiff states : — 

1. That on the day of 18 , the plaintiff and defend- 
ant then were the owners of lands adjoining, situated ^describe them), 
and then made an agreement in writing, of which the following is a 
copy (copy agreement). 

2. That the plaintiff has duly performed all the conditions Aevsof 
on his part. 
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3. That the defendant did not, after the erection of saM fence, 
finaintain the same, and keep it in continual repair, but, on the contrary, 
ID the month of 18 , he suffered the same to become dilapi- 
dated and broken down, and to remain in that condition from that 
time until the day of 18 . 

4. That by means thereof the plaintiff suffered grqat damage by 
\he injury to his lands and crops thereon, and his garden and fruit-trees, 
by cattle coming through said dilapidated fenoe from the defendant's 
land upon the plaintiff's premises, and that plaintiff was compelled to 
repair and re-build said fenoe in order to protect his land from the 
damage caused by said cattle, to the damage of plaintiff Rs. 



Forrv> Noi 208- 

On ▲ Contract to ElEep Prbmisss in Repair — Lessor 

AGAINST Lessee. 

Plaintiff states :— 

1. That on the day of 18 , by a lease in writing, the 
' plaintiff leased to the defendant, and the defendant rented from the 

plaintiff, for one year from said date, at a monthly rent of Rs. , 

, a certain- dweUing-house in {describe the same), the property of plaint- 

2. That by the said lease the defendant contracted with the plaint- 
iff as follows: (copy the words of the contract) [or contracted with 
the plaintiff to keep the said house and premises in good and subetan- 

- lial repair during the said term]. 

8. That the defendant entered upon the premises and occupied 
the same during the said term of one year under said agreement; but 
that he has Csdled te keep the said house and premises in good and 
sobetantial repair; but, on the contrary (state injuries to premises), 
and the house and premises otherwise injured by reason of the aeglect 
of the defendant to keep them in good repair, to the damage of. the 
j^ntiff Rs. 

Uabilitj of Teaant.— No oontraot to repair ii imj^ied from tlie fsot of the 
relstioQ of landlord and tenant being created.^ 

* JUnden o. Chrif tniM, 10 Q. B. 135 ; Granger v, Collins. 6 M. and W" 458. 
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Measure of Oaiiia0Mi.--Ia a snib agidiisl a tenaaft for beoMkof U oon- 
ivaet to lofip Ike premiaM in repair, theneMo^ of damages dariati the contuiaaaea 
of the lease is the diminution in valae of the rorersion ;« and this depends on tha 
ag^ oharaoter, and state of the premises on the creation of the tenaney^f 



Form No. 200. 
The Same — Lessee aoainst Lessor^ 
Plaintiff states:— 
1. and 2. (Allege as in preceding form.) 

3. That the plaintiff entered into^ posseaaion of said premiiBea uader 
8^d lease, and used the same as a warehouse for storing various at tides 
of merchandise. 

4. That the defendant has failed to teep the premises in repair, 
and has allowed (state neglect and special damage caused thereby), to 
the damage of the plaintiff Bs. 



Farm No. 210. 
Quiet Enjoyhent. 
Plaintiff states:— 

1. That by an instrument in writing, dated the day of 

18 , the defendant let to the plaintiff, and the plaintiff rented Iroai 
the defendanti the house No^ m atreet ftir the 

term of three years, and thereby contracted with plaintiff thai k« 
should quietly enjoy posaesncm thereof for the said term. 

2. That on the day of 18 , one A B, who was the 
lawful owner of the said house, lawfully evicted the plaintiff thepofrom, 
jand still withholds the possession thereof from him. 

3. That the plaintiff was thereby prevented lirom continuing the 
business of at the said place, and was compelled to expend 
Ka. in moving, and lost the custom of C, D, E, F, Q, and H, 
and divers other persons, by such removal. 

• Tarner i>. Lamb, 14 M. and W. 412 ; Do© i>. I^QwlaDds, 9 C. v^d P. 734 ; Smith •. 
Peat, 9 Ex. 161 1 MiUa. v. East London tTnion, L. B.,, 8 0. P. 79| 48 L. J„ 0, P., 46| 
Williams «« WilliamB, L. B., 9 0. P. 609. 

t Payne «. Haine, 16 M. ancLVL (Hli Stanley «. Towfood, > jiiog If. C. 4j.QiidflP 
V, Withara, 7 A. and B. 186. 
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of Pamiyntv ^" • wuk on the prwiw for qiii«l m^ioja^nt tli» 

astUetpMMof tkavtid bftn, and, wImo a Talid 1mm hM bMa •btuo^K il» difli^ 
eaoo in Talne of tb» void and tiM 1mw».* 



CHAPTER VIII. 
ON OTHEB CONTRACTS. 



Form Na 211. 
Bt a Conteaotob on MowfiiD Oontraot. 

Plaintiff states :— 

1. Tteto&llie' dayrf W M , tba dsfeadant 

. made a contract in writing with thq plaintiff, of which the foUowiog i» 
^ Qopy (b^tre oopy coiiti)act>. 

1 Thai he haadbly pedbrMad all die toiMlitiMfttlMnofoii hia 
part, except that, at the request of the defendant, he fini8lied.th^ build- 
ing with hard 6aish, instead of cloih and ffaptr, foi: which the defendant 
I^omised to pay a imsonable sum in addition to the pace, named in thd 
contract. 

8. That by the consent of the defendant the time for completing 
8«d work was extended for one month beyond the time (Ixed by the 
• contract, to wit, to the day of 18 • 

4. That the plaintiff on hia. part duly performed all the oonditiona 
of said contract as modified. 

6. That the sum of Bs. it a reasonaUe payment to be 

made in addition to the price named in said contract for finishing the 
. building with hard finish instead of doth and paper. 

6. That on the day of , 18 , at , plaindft de- 

manfbd ef^ the defendant piyment t>f the isum e£ Ba , the 

aknount due o» said ceo trac t as.oaodified^ 
' 7. That he hae not paid the same. 

2jililHwtioik.--Iii tints fbr oempenMlion for Vrsadi of oonirad^ expMis or 

implied, not in writing restored, and speeiallj provided for, three years fsMo flie 

' time when the oontraot is broken, or (where there are snoeessive breaches) when the 



• Look s. Pone, 19 C. B. N. 9. 96i ai L. I., C. P^ 201; 96 L. J., 0. P., U\ i L. E., 
lC.P.441i 
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breach in respect of which the snit is institated occurs, or (where the hiMoh m eon- 
tinuiog) when it ceases.^ In suits for compensation for the breach of a contract io' 
writing registered, six years from the time when the period of Dmitation would begin* 
. to run against a suit brought on a similar cotitraot not registered;t 



Form. No- 212 . 
Against a Builder for Dbfectiyb Workmanship. 

Plaintiff stafes : — 

1. That on the day of 18 , at . , the plaintiff 
and defendant ientered into an agreement, of which a copy is hereto 
ftonezed (or state the tenor of the agreement). 

2. That the plaintiff duly performed all the contlitioD^ of the said 
Agreement on his part. \ 

3. That the defendant built (or repaired) (the house) referred to in 
a bad and unworkmanlike inanner (specify wherein the work was not 
properly done). 

4. That in consequence of the defendant's breach of contract plain t» 
iff* had to incur an expense of Rs. (in putting the said roof 
btp proper condition). 

Measure of DainageB.--In a oontraot to repair a boose, if the repiurs are 
not completed aocording to contract, the builder is boand to pay the cost of making 
the repairs oonform to the ooDtract4 



Form. No. 2I& 

Against a Builder for not Completing with Special 
Damage for Loss oft Rent. 

Raintiff states:— 

1. That on the day of ^ 18 , at ' . , flie plaintiff 
and defendant entered into a contract in writing, of wbich a copy is 
aoDexed as a part of this plaint, marked fixhibit A. 

2. That the plaintiff* duly performed all the conditions thereof on 
his past 

* Art. 115, Limitation Aot^ 1877. 
t Art. 116, LimHation Act, 1877. 
) Bee Couiraot Aot, 1872, s. 73, Ul. /. 
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OBAP, Vni.^JON OTHER CONTRACTS. 151 

3. That the defendant entered npon the perfimnanoe of the work 
under said contract, but baa neglected to finish the same (state what h« 
.has neglected), and although the time for the completion of said build* 
iDg expired before the commencement of this suiti he neglects and fe« 

Jme$ to complete the 9ame. 

4. That the plaintiff, on the day of 18 , made an 
agreement with one A % whereby he agreed to let, and the said A B 
^agreed to bird, the said building for months from the day 
of 18 , to the day of 18 , at the monthly rent of 
Bs- «, of which the defendant had notice. 

5. That by reason of defendant's failure to complete the contract 
aforesaid on his part the plaintiff has been unable to give said A B 
occupanqr thereof, and has been thereby deprived of the profits of said 
lease, to his damage Its. 

Measure of Damages.— In a tnit againit a huMer for not oompleting the 
lioilding of a hoose by a time agreed npon, the meMure of damages it the ooet of 
finishing the hnilding aooording to oontraott for rent loii» and lor anj eompeneatioa 
nade to aleesee for not heing able to giTe poeee oei on.^ 



Form H6. 214. 

On a Contract to make a Propsllib Shaft — CLAiifiNid 

Special Damaob. 
Plaintiff states :— 

1. That on the day of 18 » at , plaintiff and 
defendant mutually agreed that the defendant should make and deliver 
to the plaintiff on the day of 18 , at the New Dock, a 
new brass liner to the propeller shaft of the S.S. Asia, and a new 
brass stern bust for the same, both to be of the beat quality aind work- 
manship, and that*plaintiff should pay the defendant Bs. for 
the same. 

2. That, before making said agreement, the defendant had notice 
that the plaintiff had contracted with the owners of the said ship to 
repair and refit the said ship by the day of 18 , and 
that, if the defendant should not perform his said contract, the plaintiff 
would be unable to perform his contract with the said owners, and 
would be liable to pay to them damages. 

• See Contract Act, 1872, e. 73, ill. I. 
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8. Th»t1^ new bmss liner Uttd new bitun stem bwt delivered by 
tlie defendmt were of bad quality and workmanBhip, and unfit for use. 

4. That the plaintiff was thereby ptevented from peiformii^ his 
Mid contract with the said owners, and in a suit bromght by tkem 
against him he was oompelled to pay them Re, dami^jea and 
Sa, for costs. 

5, That tiM foUewing aia the partionUrs of plaintiflTs claim :— 

Bs. As. P. 
DiEtmages paid to tlie owner ••• ••• ... 1>000 

f aid i^elr oo4» as taxed ... ... ... SOO O 

Pluntiff '■ costs of defendiD^ the salt hronglit by the owners l/K) 

¥otit, Bs. M. 1,350 



^m 



Form No. 215. 
Breach of Contract to Build and Deliver a Ship. 
Plaintiff atatesv— 

1. T&at by « o eo timdt in writing, berettote nmiexed, and marked A, 
dated the day of 18 , H was agfreed between die plaintiff 
and the defendant that the defen dan t should make and deliver to the 
plaintiff, at , on tlie day of 18 , a screw steam- 
ship of tons burdesi at the price of IU« 

2. That the defendant did not nake and deliver such a ship, <x 
any ship at all, ' 

8. That in conseqaence of defendant's breach of contract pUintiff 

was compelled to purchase a similar ship from one A B at the price of 

Bs. , and was also compelled to charter a similar ship in order 

to carry on his business from the day of 18 , to the 

day of 18 , when the said A B delivered his ship. 

4, mat plaintiff paid Rs. for specifications and models of 

Aip to be built and delivered by* the defendant. 

Particulars of damage : — 

Bs. As. P. 
IiieressBd price psid to A B for a •insilAr ship •«• 9,000 

Paid lor iwe of similar ahip from day of 18 , 

until day of 18 , when A B doli- 

vered hii ship •.. ••• ... 1,000 

Paid for speoifioations and models for ship to be built and 

delivered by the defendant ... ... 300 

Torn. Bs. ... 10,300 
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CHAP. VIIT.—ON OTHER CONTRACTS. IS* 

, Measure of Damages.— It hM tMen held in England that whare a ihip is 
ordered to be made, or is left for repair, and not delivered at the agreed time, the 
ineaMnre of damage ie primd facie the earn which would have been earned by the nhip 
in the ocdinary ooorae of trade since the period when it should have been delivered.^ 



Form No. 216 
BuAGH OF Contract to Contribute towards the Expense 
OF Floating a Company, 
Plaintifis state: — 

1. That by a contract in writing hereunto attached, and marked A, 
dated the day of 18 , made between the plaintiffs and 
the defendant, the defendant agreed, in consideration of the allotment 
of shares to him, to contribnte any sum not exceeding Rs. 1,000 
which might be reqnired as his share equally with each of the plaintiffii 
towards the expenses of floating the Company, Limited. 

2. That the Company was floated, and the defendant's share of th« 
said expenses was Rs. 

3. That the shares have been allotted to him. 

Wherefore plaintiff pays for decree for Rs. , and interest 

ihereon from the day of 18 , and the costs of suit. 



Form No. 217. 

aoainst pltrohaser of qood-will, on a contract not to 

Carry on Bival Trade. 

Plaintiff states:— 

1. That heretofore the defendant carried on the business of , 

at , and on or about the day of 18 , in considera* 

tion that the plaintiff would purchase from him his shop and godowns 
and the goods therein for the sum of Rs. , and the good-will of 

tl^ said business for the sum of Rs. , the defendant agreed 

with the plaintiff that he would not at any time thereafter, by himself, 
or partner, or agent, or otherwise, either directly or indirectly, set up or 
carry on the business of a at , or at any other place 

within 

• Fletcher v, Taylear, 17 0. B. 21 ; L. J., 26 0. P. S6 j Cory v. Thamee Ironworks Co., 
L R., 3 q. B. 181. 

F. P.— 20 
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154 SUB-DI V. III.-aUITS FOR OOMPENSA TIOIT, STO. 

S. That the plaiutiff accordingly purchased from the defeodaot his 
■aid shop^ godowns, aud goods, and the good- will of the said buaiaess for* 
the price and at the terms aforesaid, and paid the sum of Rs. 
for the same. 

3. That the plaintiff duly performed all the conditions of said agree* 
ment on his part 

4. That the defendant afterwards, to wit, on the day of 
18 , set up and carried on the business of , at 

tSood-wUl Defined.— Thia t«rm it QinsUy osed to danote the benefit mrmug 
from eosneotioQ sod reputation ; and its Talne it what oan be got for the ob»ooe ojt 
^ing able to keep that connection and improve it.* 



Form No. 218 

•Fob not Manufaotukino Raw Material into 
Merchantable Goods. 

Plaintiff states :-^ 

1. That on the day of 18 , at , the plaintif 
delivered to the defendant one hundred hides of leather, of the vala^ 
of Bs. , to he manufactured into harness, for a reasonable com^ 
pensation« to be paid to the defendant by the plaintiff. 

2. That the defendant, in consideration thereof, undertook to 
manufacture the said harness, or cause it to be manufactured, from thm 
leather, and to deliver the same to the plaintiff when so manuftkctured. 

8. That the defendant did not maoufacture said leatter int6 
harness, although a reasonable* time therefor elapsed before this soi^ 
(or that the said leather was so manufactured ioto baroess by the de« 
fendant before the day of 18 , on which day the plaintiff 

demanded the same of the defendant, and then and there offered to 
pay him a reasonable compensation for manufacturing the samei bhi 
the defendant, then and ever since, refused and neglected to deliver 
the same, and has converted them to his own use). 

• Liadley, Srd ed. S84 ; Anindell e. Bell. W. N. 188S. 27. ■ ^ 
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Form Na 219. 
AaAiNsT Telioraph CoMPAmr for Failure to Trahsmit 

Mbssaoe as Directed. 
Plaintiff states:— 

1. That the defendaots are, and at all the times hereiDafter men- 
tiooed were, engaged in the bosiness of telegraphing for V.ire. 

2. That on the day of 18 , the plaintiff presented to 
the defendant, at its office in , the following message, to wit :— 
" John Doe, Calcutta. Buy one hundred tons of rke. James Roe (the 
pbtntiff),'' which message the defendant received and promised to 
forward by telegraph to said John Doe in Calcutta ; and in considerattoti 
thereof the plaintiff paid the defendant Rs. 

8. That, on account of the negligence of the defendant, said men* 
sage was not transmitted as written by plaintiff, hut was sent and de« 
iivered to said John Dt>e so as to rear! as follows : '' John Doe, Calcutta. 
Boy five hundred tons of rice. James Roe. ** 

4. That said John Doe, in pursuance of said message so de- 
livered to him, bought five hundred tons of rice on accotint of the 
plaintiff; that immediately on learning the error in said telegram, 
plaintiff notified the defendant of the same, and that through said 
^rror four hundred t*Mia of rice had been bought more tlian was 
directed to be bought by the original message written by the plaintiff ; 
and plaintiff asked instructions from defendant relative to the disposi* 
iion of said four hundred tons ; that defendant refused to take any 
notioe thereof, or give any instructions coocerning saici rice, and the 
lllaititili thereupon sold the same at Calcutta on the day of 
18 , at the highest market -rate. 

6. That the priee paid by the plaintiff for said rice was Rs. , 

and plaintiff was cotQpelled to pay the further sum of Rs. , com- 

missiofi on said purchase ; thai plaintid* Sf>)d said rice for Hn, , 

and was compelled to pay Rs. , eommiseion on said sate. 

Stttt t^ Beoeiver of Meaaac^- — The f«0MMr of a tslagnipUo aMMMsge oaa^ 
nsinUia sn setbn sgainst the eontpanj for a miftake in traosoiitting a m^m^t 
wbsrthy he has been damoified;. beosnee the obligation of the oompsny to me dae 
oare and skill in the trannniesion of the m ee tt ge is one entirely arising oat of the 
oonlraei, and tbe oontraot ie made with the eender of the meeeage.* 

■^ Ptayford 9, Uirftad Kingdom TW egr ap h Oo., L. E., 4 Q. B. 706; Diekeon e. Refoter't 
Telegraph Co., 8 C. P. B. 1. 
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J96 DI7. IILSUITS FOR COMPENSATION FOR WRONGS. 
THIRD DIVISION. 

SUITS FOR COMPENSATION FOR WRONGS. 



FIRST SUB-DIVISION. 
INJURIES TO THE PERSON. 



CHAPTER I. 
ASSAULT AND BATTERY. 



Form No, 220. 
For Assault anp Battery — Short Form. 
Plaintiff states : — 

That on the day of 18 , at , the defend- 

ant assaulted and beat him about the head and shoulders. 

Wherefore plaintiff prays judgment for Rs. , compeinsatiov. 



Form No. 221. 
Tab Samb— With Spkcial Damage. 

Plaintiff states ; — 

1. That on the day of , 18 . at , the defend- 
ant assaulted the plaintiff, and struck him (state where) several blows, 
and also tore the clothes from the plaintiff's person. 

2. That the plaintiff was thereby disabled from attending to Ilia 
business for six weeks thereafter, and was compelled to pay Rs. 

for medical attendance, and has ever since been disabled from using his 
right arm (or otherwise state the damage, as the case may be). 

Definitions. — An assanlt is an attempt to do a corporal in jury to another, 
oonpled with a present ability, or any act or gesture, from whieh an intention to 
commit a battery may be implied.^ It Is an offer to strike, beat, or commit an act of 
Tiolenoe on the person of another without aotnally doing it, or tonching his person, as 
striking at a person with the hand or a stick, or presenting a gnn at him. Battery is 
the wilful and unlawful use of force or violence upon the person of another. 

Master and Servcmt.— The master is liable for the servltnt, if he acts with- 
in the scope of his authority. 

• Road V. Cooker, L. J., 22 C. P. 201. 
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CHAP. L— ASSAULT AND BATTERT 16T 



Measore of Damafi^.— Wb«re the aMwli is without pro?oeation, the 
damaget given shonld he oomineneiirBte to the iojary and anoojance cauaed, eftn 
tboQgh there has heen no eerioiie personal injury sustained.* 



Form No. 222. 

Against a Railway Company for Assault and Forcible 

Ejection. 

Plaintiff states : — 

1. That at the times heretDafter mentioned, the defendant was, 
and now is, a Railway Company, duly organized and existing under 
(state the Act or Charter), and was the owner of a certain railway 
known as the Railway,, with the truck, carriages, and other 
appurtenances thereunto belonging, and was a common carrier of pas- 
sengers from to 

2. That on the day of , at , the defendant, with 
^mmecessary violence, assaulted the plaintiff, and forcibly ejected him 

from one of its carriages. 

3. That the plaintiff was thereby injured in his arm, and much 
bruised about his chest atid face, and was thereby rendered unfit for 

days to attend to his business of (state further special 

damage, if any). 



Form Na 223. 
Assault and False Imprisonment. 

Plaintiff states : — 

1. That on the day of , 18 , at , the defend- 

ant assaulted the pl^ntiff, and charged him with (state what offence), 
and gave him into custody of a policeman, and forced and compelled 
him to go to a police-station, and there caused him to be imprisoned, 
and caused him to be kept in prison for a long time, until he was after- 
wards brought in custody before the Magistrate of , and the 
defendant again charged him with the said offence ; but the said Magis- 
trate dismissed the said charge, and discharged the plaintiff out of 
custody. 

• Komjuy Miuuomdari v. Dr. Bussell, W. R.^ 1864, 370. 
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2. That by reason Uiereof the plaintiff suffinred gfeat pain of^body 
and mind and was ejcposed and iajiired in his credit and eircmn at a D ie a, 
and was prevented froiti carrjriog on his business and from proridiog fdf 
bis fuinily by his personal care and attention, and incurred expense in 
obtfuniog bis liberation from the said imprisonment (or as \he caie 
may be). 



CHAPTER II. 
FALSE IMPRISONMfiNT. 



Form No. 224. 
Common Form. 



Plaintiff states: — 



1. That on the day of 18 , at , the defend- 

ant imprildoned him for . days, without probable caase. 

(State special damage, if any.) 



Form No. 226. 

A FULLKR FOKM. 



Plaintiff states : — 



1. That on the day of 18 , at . the defend- 

ant, by force, compelled the platntitf to go with him to the 
police-station, and there accused him of (state what offence), and gave 
him into the custody of a constable upon the said charge. 

S. That plaintiff, upon being so given into cnsitody, was there Ua^ 
prisoned and detained In a cell of the police-sti^ion for 

hours, without probaUe cause, and against the will of the plaintiff. 

3. That thereafter plaintiff was taken in custody before the Ha|^ 
irate of , when the charge against him was heani, and dismiai^. 

4. That, in consequence thereof, the plaintiff suffered annoyance 
and disgrace, and loea of time and wages, and loss of credit and reputa^ 
tion, and was thereby unable to obtain any employment or earn any 
wages for three months. 
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CHAPni-^LtBEL AND aiANDER. l5» 

What amounts to an Imprisonment.— There need not be so aeiuU 
\ of the pereos to eoofiiiiite imprieonnMil ; "if » pctmm eend for a oottfUW, 
nmi g^ Moiber in dierge for Mtmfi ftnd the conefcabte telle the pertj eh«r|{ed that ho 
mut go with hiflit on which the other, in order to prevent the neeeeeitj of aotnnl 
f proe being 9fed, eipreeeee hie reedioees to go, end doee eotoallj go, thb ie en impri* 
eonment ;*** bnt the reetndnt on liberty muiit be total. A pnrtiel reetreintv ae by pff»- 
▼enttng a pereoa adfnooing along a partienkr pathway while allowing him to retire^ 
ie not enoogh-t 



Limitation*— In a anit for eompeneation for falee iaprieennient» one year 
from the time when the imprieonment ende.^ 



CHAPTER III. 
LIBEL AND SLANDER. 



Form No. 228. 
LisiL— Thi W<hu)6 Bimo Libellous in THncsBLvn, 
Plaintiff ntaiss:— 

1. That on the day of 18 > at , the dafeiwlant 
imMiahad in a newapaper, called the (or in a letter addreved 
to B F), the following words oonoerning the plaintiff:— 

[Set forth the words used, and if the lihel was in a language not 
the langaage of the Conrt, set oat the lihel v&iiHxHm in the foreign 
language in which it was published, and then proceed thos: which 
said words, being translated into the language, have the mean- 

tog and effect following, and were so understood by the persons to whom 
th^ were published,, that is to say : (here set out a literal translation 
of the libel in the language of the Court).] 

2. That the said publication was false and malicious. 

8. That by means thereof plaintiff was injured in his credit and 
reputation. 

• Poooeke.Moree,fMr Abbott, CJ.,R7* Mid Mo. ISL 
t Biid o. Jonee, 7 L. R.,Q. B., 742-762. 
% Art. 19, Linitetion Aot, 1S77. 
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Form. Na 227. 
Libel— The Words not being Libellous in THEBiSELvcs. 
Plaintiflf states:— 

1. That the plaiutiff is, and was, on and before the day of 
18 , a merchant, doing business at 

2. That" on the day of 18 , at , the defendant 
published in a newspaper, called the (or in a letter addresaed 
to E F), the following words concerning the plaintiff: — 

" A B, of this city, has modestly retired to foreign lands. It is 
said that creditors to the amount of R^. are anxiously seeking 

his address/' 

3. That the defendant meant thereby that the plaintiff had ab- 
sconded to avoid his creditors, and with intent to defraud them. 

4. That the said publication was false and malicious. 

Defliutions.— Libel consists in the publication by the defendant, by meant of 
printing, writing, pictures, or the like signs, of matter defamatory to the plaintiff : 
■lander consists in the publication by the defendant, by means of words spoken; of 
matter defamatory to the plaintiff. 

Every communication of language from one person to another is a puVtication ; 
but to make it actionable it is essential that there be a publication to a third person.* 

WHO may Sue. — A suit for defamation can only be brought by the person 
who bas been defamed. The fact that the defamatory statement has caused injury 
to other persons, does not entitle them to sue ; and therefore a suit brought by th« 
heir and nearest relation of a deceased person for defamatory words spoken of such 
deceased person, but alleged to have caused damage to the plaintiff as a member of 
the same family, is not maintainablef 

Neoessary Averments.— The pUint should state that the publication was 
false ; from this malice will be presumed, unless the words are privileged.^ But it Is 
not necessary to allege that the words were published maliciously, as the malice ia 
sufficiently implied from the falsenesa-§ But when the occasion is a privileged one, it 
is necessary to allege malice. 

* Qneen-Bmprees «. Taki Hnsain, I. L. B., 7 All. 205. 

t Luokumsey Bowji o. Harbun Narsey, I. L. B., 5 Bom. 580. 

% Jacob Peter «. Dnfour, W. B., 1864, 92; Bromage o. Proaser, 4 B. and 0. 20^ 
255; Haire v. Wilson, 9 B. and C. 648; Hantley v. Ward, 6 0. B., N. S., 614; Daviea «• 
Snead, L. B., 6 Q. B. 608.611 ; 39 L. J., Q. B., 202; Toogood v. Spyring, 1 0. M. and B. 
198; Hamon o. Falte, 4 App. Gas. 247*261. 

§ Bromage v. Prosser, supra; Mercer ^. Molyneux, 8 Q. B, D. 287, 247 ; 47 L. J.» 
Q.B.,230. 
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CHAP. IIL-LTBEL AND SLANDER 161 

WImb tKe libel or dander it in a forti^ Ungoage, the plaintiff thonld aTer that 
tfM peraons to whom it wa« published underetood the language* 

The worda alleged to be libelooa moat be fnlly aet oat in the plainif 

Privilege.-*'' A oommanieation made bond JIdt upon any anhjeot-matter in 
whieh the partj oommnntcating hat an iniefeat» or in referenoe to whieh he baa a 
duty, it pnTileged, if made to a penon having a corresponding interest or dntji 
although it contains defamatory matter which, withont this privilege, wonld be slander* 
oos and actionable."^ 

<A Jndge is not liable for words spoken or written in offioe,§ nor is a pleader 
liable for defamatory words uttered b good faith, H and in England Counsel are abso- 
lutely prifilegedK 

A party to a suit cannot be heU liable for defamatory expressions.^ In Sogland« 
parties, witnesses, counsel, jury, and jndge, are all alike priWleged.ft 

Giving a document containing a reeolution of a libellous character to clerks to 
eopy, if it be a publication of the libel, ia privileged.^ 

When, during the pendency of a suit brought by the plaintiff against an ab» 
■oonding debtor, the defendants presented a petition containing libellous .statements 
to the effect that the suit was for sums greatly in excess of the debt due, whereby 
petitioners were prejudiced, and the Judge found that there was no malice in fact, it 
was held that, as defendants were creditors of an Absconded debtor, and deeply inter- 
ested in aeeing that his estate was not swept off in satisfaction of an excessive claim 
siade by the earliest suitor, they in preeenting a petition, pointing out what they con- 
sidered suspicious elements in the plaintiflTs claim against such debtor, were, at all 
•vents, entitled to the qualified privilege of persons acting in good faith, and making 
communications with a fair and reasonable purpose of protecting their own interests.S§ 
It has been held, however, that the law of defamation which should he applied in 
suits in India for defamation is that laid down in the Indian Penal Code, and not the 
English law of libel and slander ; and therefore defamatory statements are not pri- 
sieged merely because they are used in a petition preferred in a judicial proceeding. || J 

• Amann e. Damnr, 8 C. B., N. 8., S^Tj 19 L. J., 0. P., 818. 
t Wyman v. Banks, J8 W. B. 516. 

{ Harrison v. Bosh, p^r Lord Oampbell, 6 1^ and B. 344; Heokford e. Gnlstin, Cor^ 
Bep. 134; Hjde's Bep. 274. 

I Seaman «. Netherolift, 1 0. P. B. 640 ; 8 0. P. D. 68. 

II Qaeen e. Chreatien, I. L. B., 8 AU. 473. 
Y Seaman v. Netherolifl, supra, 

•• Maharanee Kummnl v. Hedger, 7 S. O. A. Bel. 83 ; Ohowdrjr Qoor o. Dutt Singh, 
2 Agra H. C. B. 33. 

ft Jex e. Skinner, 1 Lofll. 55. 

Xt Shepperd v. Trustees of the Port of Bombay, I. L. B., 1 Bom. 477. 

|§ Hinde p. Baodry, I. L. B., 2 Mad. 18. 

II H Abdul fl^akim v, Tej Chandar Mnkaiji. 1. L. B., 3 AU. 816. 

F. P.— 21^ J 
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Dftm4gdd.-^Tli0 Oonrt n not booiid, u a matter of law« to gi?a da—alpia for 
^efHmatioD, after defdodaiit bae already bee» oonWcted and 6nfd for Ibe oCesca tft 
the Crimhial Court, wbea plainliff bae Boffered no aetaal damagee.^ 

Limitation.— Id eaite for eompeoaatioo for libel, one year Iroa Um iimo 

wbea tke libel ie publiebed.t 



Form No. 228. 

By an Attorn by. 
Plaintiff states:— 

1. That the plaintiff was, on and before the day of 

18 , an attorney-at-law of the several Courts of , duly admit* 

ted as such to practise therein as such attorney, and had praotiaedt and 
atill continued to practise, as such attorney-at*law, in the several Courta 
of , and had always, as such attomey-at-law, conducted and 

demeaned himself with honesty and fidelity, and had never been gnilty, 
or suspeoted to have been guilty, of any misconduct or maipnu^ice im 
his said capacity and profession of an attoruey-at-law. 

2. That on the day of 18 , at , the defend- 
ant publiahed in a newspa^ier, called the » the following words 
ooooeniing the {rfaintiff in his said ce^pacity and profession of an att<nw 
ney-at-ktw. (Bet forth the words used.) 

8. That the defendant meant thereby that (state ionuendoX 
4. That the pnbHcation was false and malicidos ; and by means 
thereof the plaintiff hath been and is greatly injured And prejudiced 
in his reputation aforeistid, and has also lost, and been deprived of, great 
gaius and profits, which would otherwise have accrued to him in bis 
said profession and business. 

Neoeasary Averments. — Wben the words impute miseoiKlaet, or want of 
qualification or ebill, in a profe9Moii«or busiaess, tbe plaint sboald state that tke 
words were spoben or written io relation to snob profesnon or bo8iDee84 

Innuendo.— Wben tbe worde vsed are isDoctat, or uncertain, in their oatnral 
meaning, or are need ironically, tbe plaipt sboald set eat tbe ifiaoeado ;{ bot tba 
office of an ianaendo ie, to explain, not to extend, what baa gona before, and It 

'■ ;■■... . ■ - .. ■■.■.■■-■■ . - ^ - 

• Fntnk Paroree v. Mobender Natb, I. L. B^ 1 Cal. 385. 
t Art. 24, Limitation Act, 1877. 

J Miner e. David, L. E., 9 C. P. 118} 43 L. J., 0. P., 84. 

§ Sweetapple «. Jesee, 5 B. and Ad. 27 ; Jackson v. Adams, 8 Bing H. 0. 408 
Oox V. Coop«r. 12 W. B. ?5. 
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CMiBot wlarge the UMaoing of windfy nor c1mo|;o tfio ordinary meaoingof hiDfiiag«5 ; 
ami it W be«Q held that if the words do not appear to the Conrt to he Hhelloue, 
the plaintiff cannot make theai ao by alleging that the worda were spoken ironi- 
cally.* 

When Gttuae of Action Arises.— In libel the cause of action arises on 
t|i# poblicatioo of the libel, bat in slander when th^ damage if siistsjsedt and not 
pD tbf uttering of tb^ slander, fcm^ m the case^ when aotna) daow^ge need no| \>p 

Distiootioa between ISM «n4 Slender— A fnit for libel may bo ffudn - 

taiged without proof of damage oauaed to the plaintiff thereby ; hiit in order to 
iDaintain a suit for slander, the plaintiff roqst prove that he has sastsined aotna| 
damage by reason of the slander, except where the slander consists in the impnta- 
tion of crime, or disease causing unfitness for society, or imcompetency, or mis- 
conduct in hnsiness.' 

Damage.— When the words are not actionable in themselves, it is necessary 
tp 9Uto the special damage in the plaint ; but where the words are actionable in 
themselves, this is not necessary, unless special damage is claimed in addition to thf 
l^neral damagea. 

. Amtaigaons Words- — Wbao words are ambiguous, or unc«%rtain iu their 
^ideaning, the plaint must allege such circumstances as will show that they were 
4Mtmi vith a flaodtroiis weamog. 



Form No. 229. 

Br A Phtsiciaw. 

Plaintiff states :-* 

). Tbat al the tii^e hereioafter mentioned the plaintiff wes a 
phyaidan, praotising as such at 

% That on the day of 18 , at , the defend- 

ant puUisbed iu a oew-npaper, called 1^9 , the foUowiog ^orda 

conoeming the plaintiff (aet forth the worda used). 

3. Tbat said pnbHcatieci was false and onslieieai, an<l by ineaos 
ihtfSiSl tbe plaintiff was injured in his reputation, and in his *gopd 
name and credit as a physician, and the following persons (set out their 
eaiees »ad addresaes) have in consequence C€»Med to employ the plaint- 
iff in the way of bis profession. 

i^ . I .1 . ■ p. — ■ — " >' - 

• Wyman r. Bnnks, 18 W. B. 516. 

Digitized by VjOOQ iC 



164 DI7. ni^BUm FOR COMPENSATION POR WRONGS. 

Form No. 280. 

For Lib£L bt Signs. 

Plaintiff states : — 

1. That on the day of 18 , at , tfae defend* 

ant, contriving to injure the plaintiff in his reputation, and to briagf 
him into puUic contempt, disgrace, and ridicule, did, in the publte 
street of , wrongfully and maliciously make, and cause to be 

made, an efiBgy or figure intended to represent the person of the plaint* 
iff, and hung up, and caused to be hung up, the said effigy, in the view 
of the neighbours of the plaintiff and of the public then and there 
assembled, by means of which the plaintiff has been greatly injured 
in his reputation. 

Libel by Means of an BflSgy. — A suit will lie for damageB for exhibit^ 

iDg an effigy.* 



Form No. 231 
Slander— The Wobds being Actionable in TflBHSELVES. 

Plaintiff states:— 

1. That on the day of 18 , at , the defend- 
ant falsely and maliciously spoke, in the hearing of E F (or sundry 
persons), the foUowiog words concerning the plaintiff: " He is a thief." 

2. That, in consequence of the Baid words, the plaintiff lost hw 
situation as in the employ of . 

Aba80.-^An action will lie for damages on aocoant of abnte receivedy eyen 
thoagh plaintifE'a professioQal posiiiov aod gaion are not iojiired thereby .f 

liimitatiofn.*— In suits for oompeosatioii for slaDder, the words befog aotton* 
able in tbemselres, one year from the tune when the words are lpoken4 



* Petnmber Dass v. Dwarka Pershad, I. L. B., 2 All. 436. 

t Gonr Obntider o. Caly, 8 W. E. 256 ; Moairi Gholam Hossen v, Hur Gorind Dass, 
1 W. B. 19} Shaikh Tnokee s. Shaikh Khoshdel, 6 W. R. 161 ; KaU Ktmmr 0. Baaigafti, 
6 B. L. B. App. 99 ; Sreenath Mokeijee t, Komal Karmokar, 16 W. B. 83 ; Kashlraw 
9s Bhada, I. L. B.\ 7 Bom. 17 ; bnt see Srikant B07 9. Satoowrie, 3 C. L. B. I9I. 

t Art. 26^ Limitation Aot, 1877. 
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CHAP. III.— LIBEL AND SLANDER. IW 

Form Na 232. 
Slandbr— The Words not bking Actionablb in Thbmsblvbs. 
Plaintiff states : — 

1. That on the day of 18 , at , the defend- 
ant, wisely and maliciously, said to one E F concerning the plaintiff : 
H He is a ydnng man of remarkably easy conscience." 

2. That the plaintiff was then seeking employment as a derk, and 
the defendant meant, by the said words, that the plaintiff was -net 
trustworthy as a clerk. 

3. That in conseqaence of the said words the said E F refused to 
employ the plaintiff as a derk. 

liimitation. — In raits for compensation for slander, ths words not befog 
actionable in .themselves, one year from the time wben the special damage com- 
plained of results.^ 

Form No. 233. 

StANDBU RKSPKCTING PlaINTIFF'S TraD£. 
Plaintiff states : — 

1. That iett the time hereinafter mentioned the plaintiff was en* 
gaged in •business as a merchant, and had always maintained a good 
reputation and credit as such merchant. 

2. That on the day of 18 , at , the defend- 
ant, in the presence and hearing of a number of persons, falsely and 
maliciously, and with intent to cause it to be believed that the plaintiff 
kept false and fraudulent books of account in his said business, pub- 
lished the following words concerning this plaintiff, and concerning his 
said business: "He keeps false accounts." 

3. That, in consequence of said words, a number of persons, and in 
particular (name the persons referred to), who had theretofore been 
accustomed to deal with the plaintiff in his business aforesaid, ceased 
to deal with him, and the plaintiff was thereby deprived of their cus- 
tom, and of the profits which he would otherwise have made by a con- 
tinuance of such dealing, and was otherwise injured in his reputation. 

NameB of OuatomerB Loet.— The names of persons who have ceased to 
Aeal wHh the plaintiff should be stated ; but if this is impracticable, be may prove 
a general loss of business. 

* Art. 25, Limitatioo Act, 1877i 
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m DIV. IIL^SUITS FOB COMPENSATION FOR WRONGS. 

Form NOr 23*. 

Plaintiff states:— 

1. That in the month of 18 , the plaintiff wgi a ouididate 
for adoaifwioo to menibeffthip iniJie cluU 

2. That on the Snd <A said mooth the defendant faleefj and maii- 
€i4Mt8ljr eipck^ the following words concerning the plaintiff (set out 
the words), meaning thereby that the plaintiff had been guilty of un* 
gentlemanly and dishonourable conduct, and that he was not a ftt 
person to associate in any society of gentlemen, or to be a member of 
the dub. 

3. That in consequence of the publication of the said words, , 
and , and other persons, were deterred from voting for the re^ 
peal of one of the rules of the md club, which prevented the 
plaintiff being ballotted for aa a candidate for the said club. 



Fornn No. 236. 

SlaMDEH— CBAKGING a ClUlllllAL 0FF9KCI. 

Plaintiff iitfttes:— 

1. That at the time hereinafter mentioned the plaintiff sustained 
A good naipe and character -among his neighbours iMid jaqqmainiancea 
for niocal wortj^ and ii^tegrity, And was nover suspected of tbo <^rime of 
l<Hg0«y. 

8. That on the day of 18 , at , the deCayuU 

ftnt, id the presencis and h<^ariiig of a number of persoDs, falsely a^i 
maliciously spoke the following words ooi^riiaiig tho pbiintiff :/' H# 
4»afor|[or." 

3. That, in consequence thereof, the plainUff has been graatiy b' 
jured in bia good naaae and reputation. 
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CBAP. It.^MALWtOVS PROSECUTION. W7 

CHAPTER IV. 
MALICIOUS PROSECUTION. 



Form No. 236. 
Common Form. 

« 

Plaintiff states : — , 

1. That on the di^ of 18 , at , the defendant . 

' obtained a warrant from , a Magistrate of said dty, on a charge 

of , and the phuntiff was arrested thereon, and imprisoned for 

hours, and gave bail in the sum of Rs. to obtain his release. 

S. That in doing so the deisadant acted maliciottsljr and without 
Teasoiiable or probable cause. 

3. That on the day of 18 , the said Uagistrate dis* 

missed the complaint of the defendant* mid acquitted the plaintiff. 

. 4. That many persons, whose names are unknown to the plainatiff, 
bearing of the said arrest, and supposing ttie defendant to be a criminal, 
bave ceased to do business with him (or that in consequence of the 
said arrest the plaintiff lost his situation as oi^rk to one E F, or that 
by reason of the promises the plaintiff suffered pain of body and mind, 
and was prevented fronn transacting his business, and was injured in 
bis crtiditr and incurred expenses in obtaining his release from said imr 
pridooment, and in defending himself against the said complaint. 

Neoessaiy ATennenta— The plaint thookl tbowr 1st, ibata erimndl 
chari^e wat made before % jadicwl officer by tbe defendant ; Sudly, thai the charge 
Was fabe, and wa§ so determined by tbe Ooart which tried the case, or by the 
Cetirt of Appeal ; 5fd)y, that the defendant acted malioioasly ; 4thly, that the pro- 
secntion was wiihont rssponable or probable oaase ; and, 5tbly, that the plahidfl has 
snffered injnry to bis property, person, or repntatioa.* 

Malioe Inferred. — Malise may be iaferred firotn Ihe ahsence ttt reasonable 
aad probable caust!,t but the reverse does not hold good, and iiiaHce alone is not 
aafficient, as <* a person actuated by the plainest maKce may nevertheless bare a 
jnstifiable reason for a prosecution.**^ 



• 8es Baboo Sam t . Sirdar D^aU Sio^ 17 W. B. 101. 

t Gnnga Pefsbad v. Bampbol Sahoo, 20 W. B. 177 } Vengama Kaikar e. B a gb afa 
Chary, 2 Had. H. C. Bep. SOI. 

{ Willams v. Taylor, |»#r Tindal, C J., 6 Bing. ItS i Taraar «. AaiUsr, 10 Q. B. S6t. 
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Onus ProbandL —The odub of proviog all the issues in this oase lies on Um 
lilmintiff.^ 

Corporations.— This action may be broaght against a oorporation.f 

Measure of Damages. — In a suit for damages for malicious proseoutioa 
the plaintiff is entitled to recover the co^ts necessarilj incarred by him in defend- 
ing himself on the criminal charge,} including the fee paid to his adrocste for tlia 
purpose of his defence ;§ and the Court, in estimating damages, may take into con* 
sideration the plaintifE*s feelings. || 

Civil Suits.— No action is maintainable for damages occasioned by a civil 
lM)tion, even though brought maliciously and without reasonable and probable cause ; 
nor will it lie to recover costs awarded by a Civil Courtf 

In England it has been held that an action will lie for maliciously and withoot 
reasonable or probable cause pi^senting a winding-up petition against a tradinf^ 
company.*^ 

Limitation.— In suits for compensation for malicious prosecution, one year 
from the time when the plaintifE is acquitted, or the prosecution is otherwise tor^ 
minated.ft 



Form No. 237. 
A Fuller Form. 
Plaintiff states :— - 

1. That at the time of the grievances hereinafter mentioned the 
plaintiff was in the service of the defendant as his clerk. 

2. That on the day of 18 , the defendant, falsely and 
maliciously, and without any reasonable or probable cause, appeared be^ 
fore , a Magistrate of , and charged the plaintiff with 
having stolen , and upon such charge procured the said Magia* 
tcate to grant his warrant for the arrest of die plaintiff. 

• Ahralh v. NorA-Eastem By. Co., 11 Q. B. D. 440. 

t Bdwards v. Hidlaod By. Co., 6 Q. B. D. 287. 

X BaDDomalli Nnodi v. Hnrrj Dass Bynj'i, I. L. B., 8 Oal. 710. 

§ Snbba Bam v. Verappa, I. L. R.» 6 Mad. 163. 

II Horo Lall v, Hnro Chnnder, 12 W. E. 89. 

f Praashankar Shirshankar v. Ooomdhal Parbhadas, I. L. B., 1 Bom. 467 ; OhanAr 
Kant V, Bam OoDmar, 22 W. B. 18S ; Bam Coomar v, Ohniider Kaoto H ookenee, I. L. B., 
2 Cal. 288. 

•• Quartz Hill Consolidated Gold Miomg Co. v, Byro, 11 (J. B. D. 874, 

ft Art. 23, Limitatioii Act, 1877. 
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CBAP. IV.^MAlIOIOUa PROSSCDTlOir. I6» 

S. That said BCagistrate iasaed hia warrant aeoordingly, and the 
plaintiff was arretted and imprisoned nnder the same for daye 

(or hoars), and gave bail in the sum of to obtain his release. 

4. That on the day of 18 , plaintifl was brought in 
cuHtody before the said Magistrate, when the defendant procured the 
said Justica to remand the plaintiff to prison, and caused the plaintiff 
to be imprisoned until the day of 18 , and then again 
brought in custody before the said Magistrate. 

5. That on the day of 18 , the said Magistrate, having 
heard the said charge, dismissed the same, and discharged the plaintiff 

dot of custody, whereby the said prosecution was determined. 

6. That the said charge and the arrest of the plaintiff thereundet 
were extensively published in several newspapers, among others the 

, as the plaintiff believes, through the procurement of the 
defendant 

. 7. That by reason of the premises the plaintiff was injured in his 
person, and prevented from attending to his business, and was injured 
in his good name and reputation, and was put to an expense of 
Rs: ia obtaining. his release from the said imprisonment. 



Form Na 238. 

For Malicious Arrest in ▲ Civil Surr. 

Plaintiff states : — 

1. That on the day of 18 , the now defendant 

instituted a suit against the now plaintiff in the Court of te 

recover Rs. , alleged to be due tb him for (state what). 

S. That after the comnenoement of the said suit, the deffendant 
falsely and maliciously, and without reasonable or probable cauae, made 
affidavit^ and procured one A B to make an affidavit in said suit, in 
which he alleged (set forth the grounds of the false arrest) ; and upon 
■aid affidavits the defendant- caused to be issued an order of arrest 
against this plaintiff, under which the plaintiff was arrested and im- 
prisoned for the space x)f , and oompelled to give security in 
the sum of Bs. 

F. F.— 22^ . 
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170 DIV. III. SUITS FOR COMPENSATION FOB WRONGS. 

?. That on the day of 18 , said order was vacatbd bj 

said Court, upoQ the grounds that (set forth the grounds on which 14 
was vacated). 

(Or, That on the day of 18 , such proceedings were had 

in such suit ; that it was finally determined in favour of this plaintiff^ 
and judgment was rendered for him therein), 

4. (State damage.) 

When Suit Lies.— la a tait for damages on aocount of injuriea caused by 
SD arrest under a decree of a competent Coart, plaintiff must ahow (1) that the ort* 
gioal snit) out of which the alleged Injury arose, was decided in his favour ; (2) 
that the arrest was procured maliciously, and without reasonable and probable 
cause ; (3) that the injury or damage sustained was something other than an injury 
which has been, or might have been, compensated for by an award of costs of the 
suit, e.g., that he has suffered some " collateral wrong.*'^ 



CHAPTER V. 
PERSONAL INJURY CAUSED BY NEGLIGENCE. 



Form No. 239. 
For Imjories causbd by Negliqbnt Dbiving. 

Plaintiflf states :-^ 

1. That the plaintiff is a shoemaker carrying on basiness at « 
and the deiendant is a merchant of 

2. That on the day of 18 , the plaintiff was walking 
eastward along Chowringhee, in the city of Calcutta, at abont 3 o'clock 
in the afternoon. He was obliged to cross Harrington Street, which is 
a street running into Chowringhee at right apgles. While he was 
crossing this street, and just before he could reach the foot pavement 
on the further side thereof, a carriage of the defendant's, drawn by two 
horses, under the charge and control of the defendant's servantSy was 
negligently, suddenly, and without any warning turned at a rapid and 
dangerous pace out of Harrington Street into Chowringhee. The pole 
of the carriage struck the plaintiff and knocked him down, and he waa 
much trampled by the horses. 

'■ J ■ ■ . ^— ^ 

• Bij Obunder Boy v. SUma SiiDclari, I. L, B., 4 Csl. 588. 
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OBAP, V,—PERBONAL INJURY, ETC. ll\ 

8b Thai by the blow, and fiEtli.and trampIiDg, the plaintiffs lurm was 
broken, and he was bruised and injured on the side and back, as well 
as internally ; and, in consequence thereof, the plaintiff was for four 
months ill, and is suffering, and unable to attend to his business, and 
incurred heavy medical and other expenses, and sustained great loss of 
business and profits. 



Liability of Mtwiw fbr Aote of Servant.— The master is liable for the 
segligeoee af bis servant oommitted iq the course of his employmeDt,* but not for 
his wilful and malicious acts.f A principal is answerable for the acts of his agent 
in the conrsa of his master's business, and for his master's benefit, and for every 
sach wrong of the servant or agent as is committed in the course of the service, 
and for the master's benefit. Thoagh the master may not have authorized the act, 
if he has pat the agent in his place to do a particular class of acts, he must be 
answerable for the manner in which that agent has conducted himself in doing the 
bosiness which it was the act of his master to plaoe him in.} 

Where the arrangement between the proprietor of a buggy and the driver was 
that the driver should be entrusted with the buggy and the use of two hgrses a day, 
to be used entirely at the d rivet's discretion, for the purpose of plyinir for hire ; and 
the driver was to pay three rupees a day for the use of the bufrgy and homes ; an<i 
alLhe made above that sum was his perquisite for his labour, and any deficiency he 
had to make good ; it was held that the relation between the proprietor and the 
diver of the buggy was that of master and servant, and that the proprietor was 
liable for the driver's neg1i(ronce.§ 

Uabilitj of Master to Servant.— Though not liable to a servant for the 
negKgenoe of a fellow-servant engaged in the same employment,) the master is yet 
* liable to him for his own personal negligenoe, and that of one who is his vice- 
principal or representative^ 

When Suit Lies.— The injury must be Uiedireot res«li of the negligence.^^ 

Bzeoators and Administrators.— All rights of action for wrongs survive 
to and against the executor and administrator of a deceased person, except suits for 

* Oroft V. Alison, 4 B. ft A. 590 ; and see Seor^ o. Ashton, L. &., 4 Q. B. 476. 

t ITMaaus v. GridEet^ 1 East. 106. 

X Bombay-Bormah Trading Oo. o. Mirsa Mahomed Ally, L. B., 61. A. ISO; L L. B., 
4Cal. 116. 

f L L. &, 7 Bom. 119. 

II Priesiley e. fowle, S M. & W. 1. 

f Xurphey v. Smith, 19 0. B., N. 8. 361 j see also HeOows e. Shaw, L. J., dO Q. B. 
833; Tarraai e. Webb, 18 C. B. 787; L. J., 25 C. P. 261 ; Boberta v. Smith, 2 H. & N. 
ai3 ; WailiBg e. Oastler, L. J., 6 Bx. 78. 

•• JaflkMm «.]fetropolitaa BaOway Co., 3 App. Cat. 198 ; 37 L. J., t^^., 670, iper 
Lord Cairns. 
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defamation and for iojnriea to the penoo not oaasiog dejith ;* and when ^th ia 
cauaed by the wrongful act, the representative may sae under Act XIII. of 185S. 
As to the moasure of damages in such cases, see the cases cited below. f 

Small Cause Ck>urt8.— Saits for damages for personal injury cannot be 
brought in a Mofnssil Small Oause Ooort unless actual pecuniary damage has 
resulted from the injury.} 

Limitation. — In suits by an executor or administrator, or representative 
under Act XIII. of 1865, one year from the date of the person killed.§ 

In suite under Act XII. of 1855, one year from the date of the death of the 
person wronged.] 

In suits for injury to the person, one year from the time when the injury is 
committed.^ 



Form No. 240. 
. AoiiiiBT A Railway. 

Plaintiff states : — 

1. That the plaintiff is a merchant, residing at , and the 
defendants are a company possessed of a railway, known as the 

Railway ; and were common carriers of passengers thereupon be- 
tween and 

2. That on the day of 18 , the plaintiff was a 
passenger in one of the carriages of the defendants on said railway. 

3. That while he was such passenger at (or near the 
station of , or between the stations of and % 
a collision occurred on the said railway, caused by the negligence and 
nnskilfulness of the defendants' servants, whereby the plaintiff was 
much injured, having his leg broken, his head c(|t (and state the special 
damage, if any, as ), and incurred expense for medical attend- 
ance, and is permanently disable^ from carrying oa his former busi- 
Bess of a merchant. 

• Suooession Act, 1865, s. 268 ; and Act XII. of 1855 ; and Prohate k Adminfis- 
iration Act, 1881, s. 89. 

t ViniQrak v. G. I. P. Ry. Co., 7 Bom., O. C. J., 118 j «Dd Batamhi «. O. I. Pt By. 
Co., 7 Bom., O. 0. J., 120 ) 7 Bom., O. 0. J., 130. 

t Dorga Pershad o. Asa Jdaha, I. L. B., 6 Cal.M5. 
. S Art. 21, Limitation Aot, 1877. 
II Art. 20, limita^km Aot^ i877, 
T Art. 22, Limitation Aot, 1877. 
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CHAP. V.--PBRSONAL INJURY. ETC. . 17» 

(Or 3. That on that day the defeodanlB by their servaQta so oegli* 
gently and noskilfully drove and managed an engine and a train of 
carriages attached thereto upon and along the defendants^'railway which 
the plaintiff was then lawfully crossing, that the said engine and train 
were driven and struck against the plaintiff, whereby, Jbc.) 

(Or 8. •That the defendants and their servants^ in managing said 
carriage in which plaintiff was a passenger, were so careless and negli- 
gent that it was unsafe for him to remain in it ; and that, in order to 
free himself from the danger, he was obliged to leap from the carrbge, 
and, in doing so, was injured, &c*) 

(Or 3. That while he was such passenger at , the defendants 

by their servants so negligently and unskilfully conducted the running 
of said carriage that the said carriage was run off the track of said rail- 
way, and thrown down the embankment thereof, whereby the plaintiff 
was greatly cut, bruised, and wounded, &c.) 

. LiabiHtj of Oarrieni of Passengers.— Otrrienr of pasMiigers are not 
liable aa inaarert , bat they are bonn^ to take dne care in the conveyance of 
paatongerf ;* they are not liable for iQJariea caased by defects impoaaible of 
detection,t bat they are liable if the defect coald, by the exercise of care and 
skill, be discovered or avoided 4 

When Suit Lies.— Tt ih immaterinl whether the passenger beaght bis own 
^ket, or whether aaotber pertna took and paid for it.§ 

Measure of Damages. ^In a Pnit by a paaaen^Ker for injnries, the Oonrt, in 
aateasin^c damafl^s, will take into coaaideratioo the pain and personal taffering of 
the plaintiff, the expense incurred by htm for medical and other neoetaariea, treat- 
ment, and attendance, and the business-lost be baa snatained, and it likely to sastaio, 
throagh inability to continne to attend to his k>asinea8.| 



• Beadhead f>. Midland Ry. Co., L. B., 8 Q. B. 412; L. B., 4 Q. B. 879-803; 86 
li. J., Q. B., 181 ; 88 L. J., Q. B., 169 ; Daniel v. HetropoKtan By. Ckiu, L. B., 5 H. L., 
45^;40L.J.,C. P., 121. 

t Bead h ead v. Midland By. Co., «ii|>ra. 

t FhHMia«. OookeraU, L. B., ftQ. B. 184-194; h. B., S Q. B. 001^18 ; 88 t. J., Q. 
B., n3j89L.J., Q. B.. 291. 

§ Marshall «. York, N. & B. B. Qts, 11 C. B. 606; 81 U J., C. P., M ; Martin «. O. J. 
F. By. Co., L. B., 8. Ex. 9. 

II Phillips V. L. k 8. yr. Ey. Co., 5 0. P. O. 280 ; 40 L. J., 0. P., 233 ; Fair o. U A 
N.*W. By. Co., 21 L. T. 326. 
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Form No. 241. - 
*AoAiMST Railway. — Fok Negliqkntlt Startinq train. 
Plaintiff states: — 
1 and 2. (As in form Na 240.) 

8. That while plaintiff was such passenger, and at the sta* 

tion of said railway, when in the act of getting out of, and off from, said 
carriage, and being still thereon, <to wit, on the platform thereof, the 
said carriage was, through the neglect of the servants of the defendants, 
suddenly started and put in motion, without allowing said plaintiff suffi- 
cient time to safely get off, and in consequence thereof, and in con- 
sequence of the defect and insufficiency of said company's said platform, 
and of the coupling connecting said carriage with the other carriages of 
the train, and of the defective and insufficient guards around said plat- 
form and across the passage-way leading therefrom to the next adja- 
cent car, and in further consequence of the insufficient and imperfect 
means provided for giving the alarm preparatory to starting said train,- 
and of the negligence and carelessness of the servants of the defendapts 
in the running and conducting of said train, the plaintiff was violently 
thrown on the track between the cairiages, and sustained great injury, 
to wit, one of his feet was crushed by a wheel of one of said carriages 
parsing over it, so that its immediate amputation became necessary, 
and it was accordingly amputJited. 

4. That in the act of getting off from said carriage, as aforesaid, 
the plaintiff exercised and observed all due and proper care and pre- 
caution. ^ 

5. (Allegation of any special damage.) 



Form Na 242. 
Agaikst Railway— For Nbgliormcb in omittinq to givb Signal. • 
Plaintiff states : — 

1. That he is a , residing at , and the defendant^ 
are a company, possessing a railway, known as the Railway, to- 
gether with the track, tolling-stock, and other appurtMMMv thereto 
belonging. 

2. That on the day of 18 , the plaintiff was travel- 
ling in a carriage along the public highway from to 

which public highway crosses the railway aforesaid at , and as 



Digitized by VjOOQ IC 



CHAP. V.-FERSONAl INJURY. ETC. in 

the plainti£f had reached said crossing, the defendaDto carelessly and 
negligeDtly caused oue of their locomotives, with a train of oarriagea 
attached thereto, to approach said crDSsiog, and to pass rapidly over tba 
track of said railway, and negligently and^carelessly omitted their duty» 
while approaching said crossing, to give any signal by ringing the bell, 
or souoding the steam-whistle, by reason whereof the plaintiff was un« 
4Mrare of their approach. 

8. That in consequence thereof the locomotive stmck the plaintiff's 
horse, and overset the plaintiff's carriage, and plaintiff was thrown out 
upon the ground with such force as to fracture his left arm, &c. 

4. That thereby plaintiff was put to great pain, and was, and still 

is, prevented from going oo with his business as , and is, as he 

' believes, permanently injured, and was otherwise greatly injured, and 

was compelled to expend Rs. for medical attendance and 

nursing. 



Form No. 243. 

AoAO^sT MuMiciPALrrT FOR Injuries caused rt leaviho Street 
IN Insecure State, 

Plaintifi states: — 

1. That the defendants are a municipal corporation, organized and 
existing under the (state the Act), 

2. That it is their duty to keep the streets of the town of 

in good order, and at all times properly to protect any excavations made 
in said streets, by placing lights and signals thereat to indicate the 
danger. 

3. That a certain street in said town, known as , was and ia 
a common thoroughfare, osed by the residents thereof and others ; and 
the duty of the defendants as to said street was, and became at the 
time hereinafter mentioned, a matter of public and general concern. 

4. That on or about the day of 18 i R deep and danger- 
ous excavation (hole or trench) was dug in said street (or an obstruotion 
was placed in said street, and negligently left therein), and suffQr^d by 
the defendants, during the night of the day of 18 , to 
remain open, exposed, and withi^^kt proper protectioo, and without any 
light or signal to indicate danger, 
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5. That the plaiotiff on the night aforesaid was lawf nlly travelling 
on said street, and was wholly unaware of danger, and was accidentally, 
and without fault or negligence on his part, precipitated into s^d exca-^ 
vation (hole or trench), whereby he receiyed great bodily injury, and 
was made sick and sore, and was thereby kept to his bed, and detained 
from bttsiness for days, and was in consequence thereof compelled 
to expend Rs. for medical attendance and mining;, and has 

lamu made permanently lame. 



Fornn No. 244^ 
For Injuries causbo bt Obstruction in Street. 

Plaintiff states: — 

1. That the defendant, on or about the day ot 18 i 
wrongfully placed laige quantities of timber and bricks in the public 
highway, known as street, in the town of , and negli* 
gently left the same therein, obstructing the highway during the night- 
time, and* without proper protection or notice to residents and travellers 
against accide'nts. 

2. That by reason of said negligence and improper conduct of the 
defendant, in the night-time of that day, the carriage of the plaintift, 
with the plaintiff therein, then passing through said street, was acci- 
dentally driven against said timber and bricks, and was thereby over* 
turned ; by means whereof, &c. 



Form Na 246. 
P9B Injuries caused by Vicious Doo. 

Plantiff states : — 

1. That on the day of 18 , at , the defendant 
was the owner (or keeper) of a certain vicious dog, wjiich was accustomed 
to bite mankind. 

2. That the defendant, well knowing.the premises, did wrongfully 
and injuriously keep and harbour the said vicious dog, and wrongfully 
and. Negligently suffered such dog to go at large, without being properly 
guarded and confined. 

3. That while so kept as aforesaid, the said dog did bite and greatly 
wound this plaintiff (state the particulars), whereby the plaintiff becamo 
sick and sore and lame, and so continued for the space of 
mouths, &c, . . 
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When Suit Lies.— Suit may be brought to r«oover damagei for injariof 
caused to plaintiff by a misohievoas animal kept by tbe defendant, knowing it to be 
mischievous.* The wrongful act consists in insecnrely keeping the dangerous ani- 
mal after knowledge of its mischievous propensities.f 

The knowledge of the servant is the knowledge of the owner of the animal, ;{ 
and it is not necessary to show that the animal had aotnally bitten any one before ; 
it 18 snfBciettt ~if it has evinced a savage disposition ;§ neither is it necessary that 
tbe defendant should be the owner of the dog, if he knowingly harbours it on his 
premises ; but when the defen«lant had done all that was reasonable to get rid of 
a stray dog, he was held not liable for injury done by it.) 

Measnre of Damages.— Compensation awarded may include not only the 
actual expenses incurred in getting cured, but the bodily pain sufEered, as by under- 
going a surgical operation, may be considered.^ 



Form No. 246. 
Against a Physician fob Maltbbatment. 

PlaniiflT states : — 

L That the defendant is, and since the day of 18 

has been, a physician. 

2. That in the month of 18 , at , tbe plaintiff 
employed the defendant as such physician, to cure bim of a malady from 
which he then suffered, for compensation to be paid therefor, and for 
that purpose the defendant undertook, as a physician, to attend and cure 
tbe plaintiff. 

3. That tbe defendant entered upon such employment, but did not 
use due and proper care and skill in endeavouring to cure the plaintiff 
of the said malady, in this, <be defendant did not (here state what the 
defendant failed to do that he should h$ive done, or what he did that he 
should not have done). 



* Thomas v. Morgan, 2 C. H. and B. 496 ; Card v. Case, 5 C. B. 622. 
t May f>, Bardell, L. J., 9 Q. B. 101 ; Jackson «. Smithson, 15 M. and W. 663. 
^Baldwin «. Oasdla, L. B., 7 Ex. 825; Appelbee «. Percy, L. B., 9 C. P. 647| 
Gladman v. Jobnion, L. B., 36 0. P. 153. 
§ Worth «. Gilling, L. B., 2 0. P. 1. 
II Simth f». G. B. By. Co., L. B., 2 C. P. 4. 
f Addison on Torts, 116, 117. 

F. P.— 23 
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4. That by reason of the pretniies, the platatiff was iDJfifvd in his 
health and constttiition, sufiered great pain, wan weakened in body, and 
was obliged to expend Rs. in endeavotiring to be cared of said 

Bicknea:^, which was prolonged and increased by the said unskilful and 
improper conduct of the defendant 



Fornfi No* 247- 

▲04IN8T SUBOiOlf, FOK MaLPKACTICB. 

Plantiff states:— 

h That mk tbm day of 18 , the phdntifi; by aectdent 

broke bis leg. 

2. That he then employed the defendant, who is a surgeon, as sack 
surgeon, for reasonable reward to be paid therefor, to set and hcAl the 
same. 

3. That the' defendant so negligently and unskilfully conducted 
himself iu attempting to set said leg of the plaintiff, that (here state the 

• conflequenoes, as, inflimmation ensued, and the plaintiff was cou^pelled 
to have his leg aibputated). 

4. That by reason of said negligence and un«kilfulness the plaintiff 
was made sick, and was kept months from attending to his 
bueiffieis as (engineer), and was tempelled t# pay avd did pay Rs. 
•xpeDsa far mrsiDgi a«d is permaiieotly a erippte. 



CHAPTER VI. 
VIOLATION OF PERSONAL RIGHTS. 



Form No. 24^ 

AGAIHST OfVICCBS of an ELSOTION, rOK RKFVSUIO PLAUITIFr'B 

*VOTB. 

Plaintiff states:— 

1. That the defendants were inspectors and judges of an election 
duly held at . > in and for the ward, in the town of 

, on the day of 18 , for the purpose of electing 

Municipal Oommissioners, and being duly app^imed and <}ualified as 
such inspectors and judges, the defendants had rhe fH*\U open fnr aaid 
election at No. , street, in suitl town, between tite bouts of 

and on tlie day aforesaid. 
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2. That the plaintiff then was, and for the space of months 
Jkad been, a reeideQi ef said Iowa (or ward, or otberwfte), and was a legal 
elector at said election (or that the plaintiff was registered in the regis- 
ter of electors of said town, and was enrolled on the poll-lists of said 
ward. 

3. That as such elector, the plaintiff, while the potts were m open, 
dnly off'ereJ to the defendants his vote for the election of Mtinicipal 
Commissioners in and for said towp« aod requested them to receive the 
same. 

4 That the defendants, not regarding £heir duty, wrongfully refos* 
ed to reoeiye the saoM, although they, and each of tiiem, then well knew 
tliat the plaintiff wm a qaalified voter, whereby he was deprived of bit 
vote at said election. 



Form Na 249- 
Fob Boticiwo away PLAiHTirrt Win. 

Plaintiff states :— 

1. That A B is, and, at the times hereinafter mentioned, was the 
wifeoftbepleiBtiff. 

S. Thai on er about the day ef IS, wjbile the plaint- 

iff was fivittg and cohabiting miih, and supporting, her at , and 

while they were living together happily as man and wife, the defend- 
ant, wrongfully contriving and intending to injure the plaintiff; and to 
deprive him ef her eomfcrt, seeiety, and assistsnee, asalioieualy enticed 
her away from the plaintiff's, and her, and their residence in 
to a separate residence in ^ , mnd has ever since then detained 

and harbonred her. against the consi^et of the plaintiff! 

8. That by reason ef tbe premises tU plainUff has been, md ptill is, 
wrongfully deprived by the defendant of the comfort, society, and aid of 
his said wife, and has suffered great distress of body and mind in con- 
eequeeee Ihereef. 

IT euiieea rj i Tfirmnnte ^ '* '^ -^-^--i^fr > -^^^s^u i/.4« wm 

to allege or prove that the defendant knew that the woniaa WS« the wife of the 
plaintiff ; bat it it neossMtry m a suit for enticing away or harbouring the wife .• 



a a Cbitty on Plwiding, p. 64», Hf ta (•), 
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Form No. 260. 
Fob Sbduction of a Dauohtsb. 

Plaintiff states : — 

1. That at the time hereinafter meotiooed, one A B was ibe 

daughter and the servant of the plaintifll 

• 

2. That on the day of 18 , at , the defendant, well 
knowing the said A B to be the daughter and servant of the plaintiff, 
and wrongfully contriving and intending to injure the plaintiff', and to 
deprive him of her assistance and service, did, wicke<lly and maliciously 
and without the privity or consent of the plaintiff (forciHIy, and against^ 
the will of the said A B, abduct her, or entice and persuade the said 
A B to leave the residence and service of this plaintiff*, and did) then 
and there debauch and carnally know her. 

8. That by reason of the premises the said A B became preg- 
nant and*sick with child, and so remained for the space of months ; 
that during that time she was unable to attend to the duties of her 
service, and the plaintiff was thereby deprived of her service, and was 
obliged to expend Us. in nursing and taking care of her in her 

said pregnancy and sickness, and was otherwise greatly injured. 

Measure of Damages. — In a snit for sedaction tbe trae meagnre of da- 
mages is the atnoant of compeneation to be paid to the plaintiff for tbe injary bo 
bas Bustained by tbe sedaction of bis daughter, and in an action of tort it sboald be 
immaterial whether the damages came out of a deep pocket or not.* 

Limitation .-^In saits for loss of service occasioned by tbe sedaction of the 
plaintiffs' servant or daughter, one year from the time when tbe loss occnrred.*!- 



Form No. 251. 
Against Ik^kbepsb fob Refusing to RtoCEiYE Guest. 

FIainti£F states : — 

1. That at the time hereinafter mentioned, the defendant fm t^^ 
keeper of a common inn in the town of , known as tbe 

Hotel. 



• Per Blaokbum, J., in Hodsoll v, Taylor, L. E^ 9 Q. B. 79, at p. 82. 
t Art. 26, Limitation Act, 1S77. 
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2. That on the day of 18 , the plaintiff, who was then 
travelling from to , came to said inn, and deroandeil of 
defendant that he be received and lodged as a gueet during the night 
and day >neit enauing. 

3. That the plaintiff was ready and willing to pay and tendered 
defendant his reasonable charges for such lodging. 

4. That defendant had ample room and accommodation to receive 
and lodge plaintiff during such time, but refused to receive him, whercr 
by (allege special damage). 

Duty of Innkeeper. — By the eoinmon law an ionkfeper is bonnd to re- 
ceive a traveller, at any liour of the day or night, who presents himeelf in a proper 
condition, and is ready to pay for his accommodation, provided there is room to 
acoommodate him,* bat he need not receive any one who is not a traveller .f 



Form Na 252. 
Against a WiTMiciis fob Disobicyimq a Subposna. 
Plaiutiff states : — 

1. That OD the day of 18 , at , the plaintiff 
caused the defeodaut to be duly served with a subpcsoa commanding 
him to attend as a witness in the Court of on the day of 

18 , there to give testimony on behalf of the plaintiff in a 
suit in said Court pending, wherein this plaiutiff was the plaiutiff, and 
one C D was defendant 

2. That at the same time the plaintiff caused Rs. for his 
travelling and other expenses to be paid (or tendered) to him. 

8. That defendant failed to attend as commanded. 

• 

4. That because of the said failure of defendant to attend Raid 

trial as such witness as aforesaid, the plaintiff, when said suit was calletl 
for trial, was compelled, for want of the testimony of said defendant, with- 
out whose testimony he could not safely proceed to the trial of said suit, 
to move the said Court to postpone the said suit, and the said Court did 

* FeU V. Hammond, 1 G. and K. 404 ; 8pioa e. Baooo, 86 L. T. 896 ) B. «. Bymer, 2 
Q. B. D. 136. 

t B. V. Lttellin, 12 Mod. 445 » B. o. Bymer, sufra. 
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postpone the same, and tlie plaintiff was eomp^lled to pay oo eaid'post- 
poneiDont as eoatA thereof Ba. » which sum he was so oiMap^lied 

to pay by reaeon of the said fiuhiTe of the said defendant to attend aa 
such witness as aforesaid to the damage of tbe plaintiff in the said sun 
of Rs. 

When Salt Lies. — Suits against witnesses for not attending to give •▼!- 
dence in a cause iu pursuance of a subpcsna duly served upon them* are provided 
for in Bengal, Madras, and Bombay, by AM9 XDL of 1853 and X, o< 1855. Snit 
also lies under those Acts against a person who, being in Uoort, and being called 
npon by the Court to give evidence or produce a document, refuses to do so ; and 
also against a person who absconds, or keeps out of the way, in order to avoid ser- 
vice of a subpoBoa upon bim. In order to taaiatatn tins mii it is necessary to pnive 
that the evideooe ef tbe witnsas was materia] and necee«iry, and that actual datnage 
has been sustaiaed by the noa-attendanee of tbe witness. For the English kw ea 
this snbjeot see tbe caaea cited below.^ 



SECOND SUB-DIVISION. 
INJUBIBS TO PROPERTY. 



CHAPTER I. 
AGAINST AGENTS AND OTHERS FOR NEGLIGENCE. 



Form No. 263.' 
AoAimr AocNt ron NnuaciicB is Sblung to av iNsoLTEivr ' 
Plaintiff states : — 

1. That tbe plaintiff fis a mannfiacf urer of , carrying on 
business at , and the defendant is a commission-agent carrying 

on busiuess at . • 

« 

2. That on tbe dsy of 18 . tbe plaintiff oonslgned 
to tbe defendant for sale tons of . 

3. That on or about the day of 18 , the deAsnclant 
•old tons of , part of such goods« to one Q H for 
Rs. , at three months' credit, and delivered the same to him. 



* Hnllett 9. Hoot, 1 C. and M. 762 j LamoQt v. Crook, 6 M. and W. 615 ; NiMdbnm 
«. FrM0r, 1 O. B. TSS; SD. and L. 190; CmkMag 9. Coze, 6 C. B. 708 ; Mnttermmnn 9, 
jBdMo, 8 Bing. 224 ; DnWi v. Lot«]], 4 II. and W. 678 ; Amey v. Long, Etmi 472. 
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> 

4. That G H was not, at the time, in good credit,, and was ia 
ipso] vent circuinstaneeayand the defendant migbt^ by ordinary oare and 
dilj^nce, have ascertained the fiGU^t. 

5. That H <]id not pay for said goods, bat before the expiration 
of the said dvee months for which erecKt had been given was adjudi- 
cated an insotveiit, and Ae plabtiff baa never received the said sinn 
of Rs. , or any part thereof. 

Agent IMA]ied.-^n tgAiit Is a person Mnployai to ile toy Mt for aaother, 
or to r»p w D t aooUMr, in deaUa^ with third f«rt0M ; no ooasUUniiaQD h ncioowij 
to oreate ao agency .e 

Form of Bnit.— SoHs airaiott afcents for neglect or nrftcoDdnot may, fa 
general, be broogbt either aa for a breach of contraet, or aa for a wrong. 

Liabili^ of Agenik—rA person whe aadertakss le perf otib a ee«iniia«oa 
ia Kable lor bis negligeBce therein, STen if he aeled gratoilooalx.t An agent hi 
bonnd to conduct the basiness of the agency with as moch fkill as is.generatly 
possesiied by personn engaged in similar business, unless the principal has notiee of 
bis .want of skill. The agent is always bonnd to act with reasonable diligence, and 
to ose such skiH as he possesses, and to make compensation to his priooiptil in 
reapeot of the direct cooseqnences of his own neglect, wstnt of skiff, or misconduct, 
bat not IB reapect of lo«i or damage which are iadireotly or r— st e ly cau sed by saeh 
neglect, want of skill, or misconduct^ 

Du^ of Agent. — An agent is bound to conduct the business of his prind* 
pat according to the directions given by the principal, or. In the absence of any 
sack «li«eclWiae, aecoHIng to ^e cnstom which prevails in doing bnslBess of the 
same kind at the place where the agent conducts eneh bailtteis.S 

. A broker cannot sell on credit if it is onnsnal to do «o.| 

* LimltatiOll.-^ti all suits by principals against agents for neglect or mlsoon- 
dact, three jesrs from the time when the neglect or mieoendvot becomes known 
to the plaintiff.f 

• Cootraet Act, 1872, as. 182, 186. 

t Vltee e. Oalward. 6 T. B. 143 i Dartoall o. Howard, 4 B. and C. 846 ; Wbiihead 
«. Greetham, 8 Bing. 464 ; Hart v. Miles, 4 C. B. N. 8. 871 1 27 L. J., C. P. 218 s Balfe 
•. West, 18 C. B. 466 ; 82 L. J., C. P. 176. 

% Contract Act, 1872, p. 212. 

f Contract Act, 1872, «. 211. 

If Wltokiro V. »ms, 1 Camp. 268. 

t ArV 90, Limitation Aet, 1877. 
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Form No. 264. 
Against a del credere Aobht. 

PlaintiflTa «Ute :— 

1. That the plaintiflb are merchants carrying on business at t 
and defendant is a broker in the jiite-trade, carrying on basinen 
at 

2. That in the month of 18 , the defendant was em- 
ployed by the plaintiffs aS such broker upon the terms usual in the 

jute-market to sell for them a certain consignment of jute 
in the market. 

3. That one of the said terms usual in the jute-market was, 
that if selling brokers do not name the purchaser in the contract-note 
furnished by them to their principals, they are liable as del credere 
agents fOr the price of the jute sold. 

4. That defendant accordingly sold in the jute-market the 
said consignment of jute for a sum of Rs. , and furnished to the 
plaintiffs a contract-note showing such sale ; but the purchaser was not 
named in such contract-note. 

5. That the said purchaser of the said consignment of jirte did not 
at the proper time pay and has not paid the said price or any part of 
the said price of the said jute. 

6. That the defendant has not paid to the plaintiffs the said price 
er any part thereof; and the same is still due and payable by the 

defendaat to the plaintiffs. 

Liability of a Del Credere Agent.^ A del credere agent makes himaelf 
in oAnsideration of a higher ooinmiAsiiiD, responsible for the solvency of the per- 
sons^ to whom he sells, and, in fact, he becomes liable to the principal for the pay- 
ment of the price of the goods he sells.^ 



• MaoKenzie v, Soott, 6 Bro. P. C. 291 ; Sx parte White, L. B.,6 Ch. Ap. d97, 408 ; 
40 L. J., 0. B. 78 ; Morris v. Cleasby, 4 M. and 8. 574 ; Catterall v, Hindle, L. B., 1 C. P. 
191 ; 31 L. J., C. P. 161 i and see Leake on Contracts, 621. 
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Form No. 266. 
AoAiNsr Aqbkt for Selling bblow Limit. 

Plaintiff states : — 

1. That on the day of 18 , at , the plaiDtiff, 
who is a f employed the defendant as his agent to sell ((]escribo 
goods) upon the terms contained in a letter, bearing date the day of 

18 , and written by the plaintiff to the defendant, which, so 
Car as is material, were that the defendant should sell the said goods at 
and for no less money than the sum of Rs. , , and should not sell 

them otherwise. 

2. That the plaintiff delivered said goods to the defendant (ot that 
purpose. 

3. That the defendant, without the knowledge or consent of the 
plaintiff, sold said goods for less than the sum to which he was so limited 
as aforesaid, to wit, for Rs. 



Form No. 266. 
Against Auctionebb for Sblukg on Cbkdit against Obdbbs. 
Plaintiff states : — 

1. That on the day of 18 , at , the defend- 
ant was engaged in the business of an auctioneer, and, in consideration 
that the plaintiff would deliver to him (describe goods) to be sold by 
bim for the plaintiff for a compensation, undertook, as such, at the time 
and place aforesaid, to sell the same for cash, and not otherwise. 

2. That the plaintiff delivered said goods to the defendant for that 
purpose. 

3. That the defendant afterwards sold said goods on credit without 
the plaintiff's consent, and the parties to whom such sale was made are, 
and then were, wholly insolvent, and the debt is of no value. 



Form No. 257. 
Against Agknt for not Accounting. 

Plaintiff states :— 

1. That on or about the day of 18 , at , the 

plaintiff shipped from the port of , consigned to the defendant, 

then his agent at , to sell for cash (describe goods), of the 

F, P.~24! 
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value of Rs. , and jjfttre MiitA (rf said coDsignmeDt to defend- 

ant, which agency; for a Taluabte ooD«idenitil>n, he uudertook and en- 
tered upon. 

% That he received said goods, and thereafter sold the lanae, on 
aocouut of the plaintiff, for Rs. 

S. Thai a sufficient and a reasoiiable time baa elapeet] since said 
goods were revived and sold bj defendant^ yet he has neglected and 
refusedi anid still li^leots and refuses^ to render to plaintiff a just and 
true account of such sale, and <tf the proodeds thereof^ and has also neg- 
lected and refused to pay over the proceeds to the plaintiffs 

Dtit^ of Alr^nt tb AOiMU£lt.-^Ali Agpetit is b(Hid(t Id i^tfd^ |lrd|>^r ftteonnts 
to his principal on demand,^ and if he refnaeu to do so, be ie liable to an actioa^j' bat 
he 18 not bound to pay over the ro(>ney reoeiv^ on aootfnai of go^da sold, until the 
whole consignment is disposed of 4 If be fail to tender an aooooot, be will be 
presumed to have sold the goods entrusted to hioi| and to have received the 
money. § 

Limitation. — In a suit against a fnctor for an account, three years from the 
time MHieQ the aocoaot is, daring the continnanoe of the agency, demanded and 
ref uBtd^ or #bM« nd such deiunfid i« Mad^ ^hen th« Ag^iey tsmiiates.|| 



Fdrm No. 26& 
AAAlKtfr an AtYoftifSt ton NMUdSMCK. 

Pthihtitf states:— 

1. That the defendant is, and at the times hereinafter mentioned 
was, an attorney of the High Court of 

^. That in the month of 18 , the plaintiff retained 

and employed the defendant as such attorney te prosecute and conduct 
a suit in the Court of on behalf of this plaintiff against one 

A B Jfor the recovery of Bs. *- , due from him to this plaintiff; 

and the defendant undertook to prosecute said suit in a proper, skilful, 
and diligent manner, as the attorney of the plaintiff. 



• Oontract Act, 1872, s. 218. 

t Topham o. Braddiok, 1 Taunt 571 1 Annoda Peraad Boy o. i>warkaDatli Oango- 
^adhTs, I. L. B., 6 Gal. 754. 

I Contract Act, 1672, 8. 218. 

§ Hniiter «. Welsh, 1 Stark 224. 

II Art. 88, LimitntloD Act. 1877. 
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W]Nth dui) ^HMgfbx^ and Akil)^ biMW obtained final jodgaiMt therein for 
this plaintiff before the day of 18 , but he so nagUgentigr 

And uofkiJCaU/ ppodnctet) mH eui^ thM^ 1^ JiVi a«gMgeD^» 4Wft7r and 
wftia^fsl^ll, b^didootobtaio j^dgll)6otllfttil4lM dajr of 
18 , And aeaawktU said A B had become iMoWcDt $ whereby tho 
flaiotiff was hindered and deprired of the means of recovering said sum 
of money, and that the sancie )ia8 not, nor has any part thereof, ]beep 
recovered by the plainti.^. 

Liability of Attome]r.-p>There mast be gross negligeocs or ignoranco fn 
the perfomianoe of his professioiial dnties by so attoroey to render him liable to 
juteo^ioBby hisHleiit^ He U hooAd to bring » Cair amouttt oC skill, care, and 
knowledge to ishe performaaoe of his d«ty ( sod be is liable for the eeoMeqneooe el 
iKMHraooe Or mm-observiaee of the rsle of f^noliee of the Court {■ Whiih-be.a«Ae, 
sod for the wiat of 4saie in the pne^ arstfon eC ibe iwse for trial.t 



Form No. ^60. 
hxkuwm hTuoMVi WQJL Mtclmubut DcrnoB. 

Plaintiff states:— 

1. That the defendant is, and ai the ii«ies JieisiaaRer mentioned 
was, aid Attosoey-at-Uw, aed iba plaintiff in the month ci 

^ , at , retained him, as snob, to defend, on behalf ^f ihis 

plaii^iff, • suit broughi againet him by A B, then pending in 4Jie 
Cloort of , for the recovery of Bs^ ^ j>ud the del^odan^ 

undertook to defend fiaid suit in |k proper, j^iiMUI, .wd itiUg^i^t ijuaoner, 
m Ibe Attomey of the plaintiff. 

2. That such proceedings were had in said suit, and that on or abouit 
the day of • 18 , it became the 4ttty of the defendant, as 
4riie aMomey of this plaiuiiff, to Me a vrritten statement on his behalf, 
but he wholly neglected so to do, and by reason thereof, and throu^ 
bis neglect, judgment by default was obtained against tbis plaiutifi*. 
Mid Jqr «aaao9 ib^reirf 4his plaii^tiff was fx>mpelM to pay .to tbe said 
A B Si. , tbe autn «o recovered by faiaii «nd was pat to costs 



• PiuTis «. Landell, IS 01. Md «*• 9.1. 

t Oodfray v. Oalioo, 6 Biog. 467-60 ; SjuHpr e. CaldwvU^ U) Q. fi. 60^ J|8 j 16 L. J., 
Q.B.a74. 
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and charges in his endeaTonr to defend said snit, amounting to B& 
, and lost the means of recovering the same back from the 
said A B. 

Power of Pleaders; &o., to bind Client..— Parties are bonnd by the 
hondjide acts of their pleaders witbiD the scope of their aatbority.^ If a pleader 
cond acting a case makes an admission as to payments made, and the state of aa 
account between the parties, it is binding on the client.f Under a.Takalotnama 
eoached in general terms a vakil has power to withdraw a suit and bind a client ^ 
but it is not within the ordinary scope of his authority to compromise a aait,§ or ia- 
stead of conducting the defence in the usual way to bind his client to abide by 
plaintifE'e oath,| or to give up part of the property in dispute.^ As to the power 
of attorneys to compromise, see per Westropp, G.J., in Jagganath Dass v, Bamdas.®^ 

In England Ck>nDBel have complete authority over the suit, the mode of con- 
duoting it, and all that is incident to it,tt ^"^ ^ compromise made by Counsel is 
binding on the client,]:^ unless the compromise was efEected under a niTRappreben* 
aion, or through a mistateroent, or without full knowledge of material fHetB.§§ 



Form No. 260. 
Against Attornkt fob Nbglioekcjs in Examining Title, • 

Plaintiff states :— 

1. That at the time hereinafter mentioned, the plaintiff made a 
contract with one A B, for the purchase from him of a certain piece of 
land (describe the same), for the sum of Rs. . , which property 

said A B assumed to have power to convey free of all incumbrances. 

• Peeoh «. Kasee Madnd HosseiD, 8. D., N. W., 1855, p. 66. 

t Berkley v. Mnssamut Chittur Kooar, I. L. B., 5 All. 2 ; KaleO Kanond Baita^ 
oharjee t>. Gireebala Debia, 10 W. B. 822 ; Bafaiidar Narain Bae v» Bijai Gobind Siag, S 
Ifooro's Indian Appeals 253. 

t Bum Coomar Boy v. Collector of Beerbhoom, 5 W. B. 80. 

S Prem Sookh o. Pirtbee Bam, 2 Xgra H. C. B. 222 ; Mnssamut Sirdar Begmn n, 
Mnssamut Issnt-ool-Nissa, I. L. B., 2 AU. 149. 

II Massamnt Hakeem v, Beldeo, 4 Agra H. C. B. 861 ; bat see Biyender Chmider «• 
Kahamed Aymoodeen, W. B., 1864, p. 148. 

if Bam Kant Ghowdry «. Briodabon Obnoder Doss, 16 W. B. 246; Gonr Persbad 
Doss V. Sookdeb Bam Deb, 12 W. B. 279 1 Sheik Abdol^^tabbaa Cbowdry v. Shft Kioto 
Daw, 8 B. L. B., App. 15. 

♦• 7 Bom. H. C. B. 79. 

tt SwiDgen V, Lord Ghelmsford, 29 L. J., Ez. 897. 

tt Strauss v. Francis, L. B., 1 Q. B. 379. 

§§ Holt V, Jesse, 3 Ch. D. 177. 
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2. That the defendant was an attorney; and the plaintiff at » 
in the month of 18 , employed him as such to examine the 
title of A B to said land, and to ascertain if the title was good, and if any 
incumbrances existed thereon, and to canse and procure the same to be 
oonveyed to the plaintiff clear of all incumbrances, which the defend- 
mt, for compensation, agreed to do. 

« 

3. That the defendant negligently and unskilfully conducted such 

examination, and did not. use endeavours to canse or procure a ^ood 
and sufficient title, clear of incumbrances, to be conveyed to the plaint'- 
iff, but wrongfully advised and induced the plaintiff to pay said A B 
the sum of Rs. , being said purchase-money of the premises, 

when in fact said A B had no title thereto (or when said property was 
subject to incumbrances, specifying them and amount), and (he plaint- 
iff, in order io release the premises from said incumbrances, was obliged 
to pay the holders thereof the sum of Bs. 



Form No. 281. 
Agaihst C!ontractor for lbavihq Strbbt in Insbcurk State. 
Plaintiff states :-«- 

1. That at the times hereinafter mentioned, the defendant had con- 
tracted with to lay down pipes in and under the highway 
known as street in for the purpose of supplying tlve 
said with water, and to make the proper trenches for the pur- 
pose; and when such pipes were laid down .to fill up properly the said 
trenches, and to put and leave the said highway clear and in a reason- 
ably secure oonditioi/. ^ 

2. That the defendants and his servants^ on the day of 

18 , took up part of the said highway, and made trenches and holes 
therein, and laid down said pipes, and displaced the earth and nftate- 
rialsof the said highway, and carelessly and negligently left the said 
highway in a dangerous and improper state, in consequence whereof a 
horse of the plaintiff, of the value of Bs. , which he was then 

and there lawfully driving along said highway, fell into and sunk 
therein, and was wounded and lamedi and rendered of no value. 
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Form No. 262. 

Against Railway for lbayino Track Unfencicii, and thbbkbt 
EiLUMQ Cattle.. 

Fluiotiff states \— 

1. That at the time hereinafter mentioned, the defendants were 
the ownen of a cerlJttn railwajr, biowo as the Bail wVj, together 
wiih the track, carriages, locomotiveii, and other api^urteiiaoces therein 
belonging ; %m} tb^ {>laijiitiff v<as ihe owner and pospeased 9i •certaiB 
cattle, to wit» five cows and two oxeo^ id the valuid^^f Bs. 

2. That on the day of 18 , the defendants left th^ 
track and ground occupied by the said railway at uofeneed 
and unprotected^ and plaintiff's said cows and oxen casually, af^d with^. 
ou^ the fault of plaintiff, strayed ia and upi>Q said ttack And giVMuid* 

8. That the defendants, by their servants not regarding their duty . 
in that respect, so carelessly and negligently ran and managed ^id 
locomotives and carriages, that iiue imm^ ran against and over the 
plaintiff's said cows and oxen, and killed and destroyed the same. 



Form. Ito. 263- 

For Eiddlino Firk on Dkfemoant's Land whbrrbt Plaintiff's 
Propertt was Burned. 

Plaintiff btates : — 

1. That on the day of ^ 18 , at «> ,,tbe plai«(tif 
was possessed of about acres of land in , on which 
there was an orchard and fences, and also a godown containing 

tons of hay. 

2. That ttw defendant oa that day inteatioiially kiadled a ftre ^qj^ 
hiH land next adjoining to the ^plaintiff's, and at 4fbe diatanoe of 

feet there&om* and so negligoatly watohcd and ieod^ <tbe mid fii^ 
that it came into the plaintiffs said land, eonsumed said godown Aad 
Lay of the value of Bs. ^ and also (alato Rpejoial .daomge). 
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Form No* 204. 
FoH EctniiG Doo Acxtustombd to Bm Amduls. 

iPlaintiff states : — 

1. Tbat at the time hereinafter mentionedi the defendant wrong- 
fully kept a dog, well knowing him to be of a ferocious and mischievous 
di8|K>aition, And accustomed to attack and bite (sheep and lambiy or as 
the case may be). 

2. That on the day of . 18 , at , the said dog, 
while in the keeping of the defendant, attacked and bit (or hunted, 
chased, bit, and worried), (sheep, lambs, or as the case may be) of the 
plaintiff. 

3. That in consequence thereof, six of plaintiff's said (sheep, lambs, 
m otbtrwtie) of the talue of Rs. » died* and became of no ?alue 
to the plaintiff, and the residue of th^ said (sheep, lambs, &a), being 
also of great valuoi were injured, and rendered of no value, to the 
plaintiff. 

\¥liati doit Ijie6.^Altboof h « person esaaot be held lisble for iojary to the 
persoD of anoUier caused by a misehievoos aoimal of wbioh he is the owner, unleas it 
18 proved tbat he knew of its ferooity, the owner of sheep or cattle can recover for 
injury done to them without averring or proving any snch scienter.^ Where de- 
fendant, an agister of cattle, placed plaintiflTs horse in a field, knowing that a bull 
kept on adjoining land had several times been found in the field in which the horse 
was plaosdf asd tluu there was nc suffisiMii f •MS to keip il out, and there were 
several heifers in the field with the horse, and the horse was gored and killed by 
the ball ; in an action for breach of contract in not taking reasonable care of the 
horse, it was held that a knewMge ef the misohievoss nature of the bull was not 
essential to the liability of defendant, and a verdict against him wouki not be die* 
torbed for want of snch knowledge.f 



Form No. 2&i* 
Fok FLowma Watib »om Roojt on PLAinitrVs PRBMn^ca 

Plaintiff states ; — 

1. That on the day of 18 , the plaintiff was lawftilly 

possessed of a dwelling-house and premises at , in which the 

plaintiff and his family then lived. 



• Wright V. Pearton, h. B., 4 Q. B. 68S. 
t amiik V. Oeok, L. B., 1 Q. B. D. 7». 
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2. That the defeodant erected a building near the said dwelling- 
house of the plaintiff in so careless and improper a manner that by 
reason thereof, on said day, and at other times afterwards, and before 
this action, large quantities of rain-water ran from said building upon 
and into the said dwelling-bouse and premises of the plaintiff, and the 
walls, ceiling (or otherwise state damage according to the fact), and 
other parts thereof, were thereby wet and dainaged, and became not fit 
for habitation. 



Form No. 266. 

For Undbbicininq Plaintiff's Land. 

Plaintiff states:— 

1. That at the time hereinafter mentioned, the plaintiff was pos- 
sessed of certain land (describe it). 

2. 'That in the month of 18 , the defendant wrongfully 

and negligently excavate«l the land adjacent to the plaintiff's said land 
without leaving proper and sufficient support for the soil of the pUdnt- 
ifi's land in its natural state, whereby it sank and gave way. 



Form No. 267. 
For not using duib Care and Skill in Rbpairinq Watc^. 
Plaintiff states : — 

1. That the defendant is a watchmaker at , and on the 
day of 18 , the plaintiff delivered to him, as such, a gold 

watch of the plaintiff, of the value of Rs. , to be repaired bjr 

the defendant, for reward. 

2. That the defendant then and there undertook the said employ- 
ment^ and to use due care and skill in repairing said watch, and to 
take due care thereof while in his possession, and to re-deliver the same 
to the plaintiff on request 

8. That the defeodant did not take proper care of the said watch 
whilst in his possession, and did not use due care and skill in repairing 
the said watch, but, on the contrary, did his work in so careless and 
unworkmanlike a manner that no benefit was derived therefrom, and 
the said watch was broken and rendered worthless. 
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CHAPTER IL 
BAILMENTS 



Form No. 268. 
For iNJimY to Pledge. 
Plaintiff states: — 

1. That CD the day of 18 , at , the plaiotiff 
delivered to the defendant (describe articles), the property of this 
plaintiff, of the value of Es. , as a pledge to the defendant, to 
secure the sum of Rs. theretofore loaned by the defendant to 
the plaintiff, which articles the defendant received for that purpose, 
and agreed with the plaintiff to take good care of the same until they 
should be redeemed by plaintiff. 

2. That the defendant so negligently conducted himself in respect 
to said articles, and so carel^y used the same, that they became, by 
reason of his negligence and carelessness, greatly damaged (state injury), 
and* were rendered of small value to the plaintiff. 

Bailment Defined. — Bailment is the delivery of goods by one person to 
another for some parpoee, apon a contract that they shall, when the purpose is 
accomplished, be returned, or otherwise disposed of, according to the directions of 
the person delivering thero.^ 

Olassifloation of Bailments.— Lord Holtf has classified bailments as 
follows : — 

1. Depontum — where the goods are delivered to be kept by the depositer for 

the bailor without reward ; 

2. Commodatmm~^vrhero goods are lent to some person gratis to be used by 

him ; 

3. Locatio ret — where goods are lent out to a person for hire ; 

4. Vadium — where geods are pawned or pl^di^ed ; 

5. Locatio operiif<icieniii'~wheTQ something is to be dene to goods, or they are 

to be carried, for reward ; and 

6. JIfandatum — where goods are to be carried gratis. 

Pledge Defined. — Pledge is the bailment of goods as security for payment 
of a debt, or performance of a promise.^ 

• Contract Act, 1872, s. 148. 

t In Cogga V. Bernard, 1 Smith's L. C. 199 { Ld. Baym. 909. 

t Contract Act, 1872, s. 172. 

F. P.— 25 
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Liability of Biulee.~In«rZf caaet of bailment the bailee is boand to taka 
as much care of the goods bailed to bim as a man of ordinary prudence wonld, 
under similar circnmstances, take of bis own goods of the same bulk, quality, and 
value, as the goods bailed.* The rule laid down in section 151 of the Contract Act, 
1872, applies, whatever is the purpose of the bailment, whether for the benefit of 
the bailor or bailee, and whether gratuitous or not.f 

. The fact that the bailee^ good were lost at the same time is not sufficient 
ground for acquitting him of negligence with regard to the bailor's ^oods.^ 

If tlie bailee is not aware of the contents of a box, his care need only be pfo- 
foitioaed to the apparent ▼a1ue.§ 



Form No. 269. 
Fob Los&r of Plsdqk. 

PUintiff states >- 

1. Tliat on the day of 18 , at .theiJaintiff 
delivered to the defendant (describe goods), the property of this plaint- 
iS, ot the TBbie olf Es, , by way of pledge to the defendant, to 
secure Jbhe aum of Bs. theretofore loaned by the d^fevidatit to 
the pUiutiff, which articles the defendant raoeired for that pnrpese, 
and agreed with the plaintiff to take good c«re dt the same mitit Uray 
should be redeemed by the plaintiff. 

2, That the defendaot has failed to fulfill said agreement on his 
part ; and, on the comtimry, to negligently and carelessly kept said arti- 
cles, that, while they were in his possession for the purposes i^oreeaid, 
they were throagb hia negligenoe lost. 

Demand. — The bailee must return the goods without demand. || 
Accretions.— The bailor is entitled to any Increase or profits which may 
have nccriied from the goods bailed.^ 

Bights of Pawnee.— The pawnee is entitled to receive from the pawnor 
all expenses, ordinary or extraordinary, incurred by him for the preservation of the 
goods pledged ;^^ and he may sell the thing pledged on |^ving reasonable notice.ff 

Limitation**-Io a suit against a depository or pawnee to recover moveable 
property deposited or pawned, thirty years from the date of the deposit or pawn. 



« Contract Act, 1872, s. 151. 

t Maakillioan v, Compagnie de Mesaageries Maritiwei, I. J^. E.» 6 CaL 227. 

} Doorman «. Jenkinfl, 2 A. ft B. 256. 

§ Addison on Oontraots, 6th edition, 417. 

I) Contract Act, 1872, a. 160. 

% Contract Act, 1872, a. 163. 

•• Oontraot Act, 1872, ta. 173 and 176. 

ft Contract Act, 1872, a. 176. 



Digitized by VjOOQ IC 



mAP.IL^B/LJlUBlfTa. 1»5 

Form Ma 27a 
AoAinsT Bailsb foa Rkwabd. 

Flaioiiff statee : — 

L That oa the day of 18 »at ,tbe plaintiff 

delivered to the defendant (describe the goods), of the value of 
I^ , to be safely kept and taken care of by the defendant for 

the pbdntiff, for reward to the defendant, and to be returned and re-deli- 
vered to the plaintiff on request, and the defendant received the said 
goods in his care and keeping for the purpose and on the terms afcnre- 
said. 

2. That the plaintiff performed all the conditions of the said 
agreement on his part» and, on the day of 18 , requeated 

the defendant to re-deliver said goods. 

SL That the defendant did not take care of, and safely keep, the said 
goods for the plaintiff,, nor did he, when so requested, oc at all,. re-deUver 
the same to the plaintiff; bu^ on the contrary^ the defendant so negli- 
gently and carelessly conducted himself with respect to the said goods, 
and took so little care thereof^ that by and through the carelessness, 
neg%ence, and Improper conduct of the defendant and his servants, 
tiie goods were wholly lost to the plaintiff. 



Form No. 271. 

AiGUUNST HiRBB OF OoODft FOB NOT TAKING PROPJOEt CaB£ OF ThEM. 

Plaintiff states : — 

• 

1, That on the day of * 18 , at , the defendant 

hired and received of the plaintiff certain furniture (briefly designate 
the same), of the vahte of Its. , fbr the period of months 

then next ensuing, at the sum of Bs. per nvontb^ 

t. That the defendant did not take proper care of the said furni- 
ture, or use the same in a reasonable or proper manner, during the said 
time, bnt took so little care thereof that they became injured and 
deteriorated in value. 
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Form No, 272. 
Fob Injubt to Hobse Bbsultiho from Immoosratk DBiYma 

Plaintiff 8tates : — 

1. That on the day of 18 , at , the defendant 
bired and received from the plaintiff a hcHrse to drive, which was of the 
value of Rs. , 

2. That the defendant drove the horse so hard, and so neglected 
the care of him, that the said horse afterwards, and because of the said 
immoderate driving, and want of proper and reasonable care, on the 

day of 18 , died (or otherwise state the injury). 



Form No. 273. 
Fob Dbivino a Horse on a Diffjcbent Joubnet from that Agreed. 
Plaintiff states : — 

1. That on the day of 18 , at , the defendant 
hired and received from the plaintiff a horse and carriage, of the valoe 
of Rs. , the property of the plaintiff, to drive from 

to , and not elsewhere. 

2. That the defendant, in violation of the agreement, performed a 
different jottmey than that aforesaid, and drove said horse and carriage 
from to 

8. That he did not take proper care of the said horse and carriage, 
but so negligently drove and managed the same that the carriage was, 
broken. 

Ifiability of Bailee. — If the bailee makes any ose of the goods bailed which 
is not according to the conditions of the bailment, he is liable to make oorapensa- 
tion to the bailor for any damage arising to the goods from or dnring sach ose of 

them.* 

« 
— { 

Form No. 274. 

Against Innkbepeb-t-Fob Loss of Baooaqb. 

Haintiff states : — 

1. That at the times hereinafter mentioned, the defendant was the 
keeper of a common inn in the town of , known as the 

Hotel, 

« Contraol Act, 1872, s. 154 
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2. That on the day of 18 , tbis plaiotiff was received 
by the defeodant into bis said ion as a traveller, together with his 
baggage, coDsistiog of one trunk, coutaiuiDg (describe articles), of the 
▼alue of Bs. , the property of the plaintiff. 

3. That the defeodatit and his servants so negligently and care- 
lessly conducted themselves and misbehaved in regard to the same, 
that while he so remained at the said inn, his said trunk was taken 
away from the room of the plaintiff (or the said trunk was broken open 
and tbe said articles stolen), by some person or persons to the plaintiff 
unknowD, and thereby the same was wholly lost to the plaintiff. 

Liability of Innkeeper. — An iaakeeper m not ao ioaurer of bis gaost's 
laggage, but he ia liable for tbe Degligeace or default of himself and his ser- 
▼ante.* 

Innkeeper Defined. — To coDstitate a person an inn-keeper he must profess 
to entertaio and lodge all travellers ; consequeotljr bounliug-liouso-keepers, lodgiog- 
house-keepers, and tbe owners of public houses, who do not let bedrooms, are not 
ina-keepers at common iaw. 

Necessary Averments. — Plaintiff must prove that be was a guest in the 
inn'at the time of the loss ; but it is sufficient if he was there only for temporary 
rofresbmentjf and it is not necessary that he should have lodged in the ino at all. 



Form No. 275. 
The Samk— For Lo6» op Hobsb. 
Plaintiff states : — 

1. (As in preceding form.) 

2. That on the day of . 18 i the plaintiff was received 
by the defendant into his said inn as a traveller, and the plaintiff then 
and there delivered his horse called , of tbe value of Rs. , 
to the defendant at tbe said hotel to be ^ept and taken care of by the 
defendant for tbe plaintiff, for reward to the defendant, and re-delivered 
by the defendant to the plaintiff on demand. 

S. That the defendant, though he received the said horse upon the 
terms aforesaid, did not keep, and take due care of, the said horse, and 
did not re-deliver the said horse to the plaintiff, although required by 



• Oaly^s Oase, 1 Smith's L. 0., 6ih editioa, 106 } Dawson v. Ghamney, 5 Q. B. 164; 
Bpioe V. Baooo, 86 L. T. 896; bot see contra Morgan «. JEhivey, 6 H. A N. 265. 
t Bennett t. Mellon, 5 T. B. 273. 
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tbe plaintiff so to do, and negligently, and without the authority ot the 
plaintiff, delivered the aaid horse to, or allowed the tame to lie Uken 
away from, the said hotel by persons other than the plaintiff, whet eby 
the said horse was lost to the plaintiff. 



Form No. 276. 
Th& Sams— For Loasi of Pogkct-buok. 
Plaintiff states:*— 

1. (As in Form No. .) 

2. That on the day of IS , the defendant received 
and entertained the plaintiff as a guest at his inn for hire. 

8. That while the plaintiff was his guest, the defendant undertook 
to keep safely in one of his sleeping rooms of his said hotd or usb the 
clothing and such articles of jewellery and valuables as the ptaintiff 
tbeu had upon his person, and that the plaintiff thereupon put into his 
said sleeping room in said hotel or inn his clothing, his pocket-book 
containing money, and such other property as is usually carried upon 
the person, of the value of Rs. , and left the same in the pos- 

session and charge of the defendant as inn-keeper. 

4. That while the plaintiff was sleeping, his pocket-book and 
money were, by the negligence^ carelessness, dishonesty, and improper 
management of the defeodaol and his servants, lost and stolen. 

5. That the amount of the said money so lost and stotea, while 
the same was under the charge of the defeodaat, was Bs. « 

6. That phdntifi is by pmfession a , and sneh snm was 
such as he might reasonably aud properly carry with him with reference 
to his circumstaucea and business. 



Form Na 277. 

AoAiKST WAUBHousEHaN— Fob Rbfusal to Dslivbr Goods; 

' Plaiutiff states : — 

1. That ou the day of 18 , at » the defendant^ 

in consideration of the payment to him of Rs. (or Rs. 

per barret per month), agreed to keep in his godown one hundred 
barrels of flour, and to deliver the same to the plaiutiff on payment of 
said sum. 
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J. That thereupon the plaintiflf depaeited with the defendant the 
said hundred barrels of floar, 

3. That on the day of 18 , the plaintiff requested the 
defendant to deliyer the said goods, and tendered him Rs. (or 
the fall amount of storage due thereon), but the plaintiff refused to 
deliver the same. 

4. Tbfet the plaintiff was thereby prevented from selling the said 
goods to E F» and the same are lost to the plainti£ 



CHAPTER III. 
COMMON CABRIERS, 



Form No. 278. 
Fob Refusing to Carry Qoom. 

Plaintiff states :— 

1. That at the times hereinafter mentioned, the defendant was a 
common carrier of goods for hire from to 

2* That on the day of 18 , the plaintiff, at a reaaoa* 

able and proper time in that behalf, tendered to the defendant at 
^oipesaidf at his place of basiness for the receipt of goods to be carried 
by him as snob carrier, certain goods of the plaintiff, namely (describe 
the goods), the profierty of the plaintiff, and requested the defendant aa 
aucb carrier to receive the same, and carry them from to 

j^presaid, and at the last mentioned place to deliver the same for the 
plaiatiff for hire to the defendant 

8. That plaintiff was then ready and willing, and offered to pay to 
Jtbe (dafeodant bis seasenabla hire in that behalf. 

4. That defendant had then suflBcient time, means, and conveni- 
ence to receive and carry and deliver the said goods as aforesaid, and 
could and ought to have done so. 

5. That defendant, nevertheless, did not and would not receive and 
carry the said goods for the plaintiff. 

Common Carrier Deflned*'~"A oommnn otrrier is a fM*r«on who andertakes 
to trftOBiMMrt, from place to place, for hirt, the goods of thoae who think fit to 
employ him. 
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Duty of Common Oarriey.— Common earners are boand to receive aii<! 
carry all goods offered to them, provided they have convenience to carry thero, if the 
person requiring them to be carried is ready and willing to pay a reasonable hire ;* 
to carry and deliver within a reasonable time ;t and to insure the safe delivery of 
tlie goods, the act of God and the Queen's enemies alone excepted.^ They may 
refuse to carry if they have not accommodation for the good8,§ or if the goods are 
nnnsually hazardous, or nnusaally dangerous to carry,) or if they are tendered at 
an unreasonable time.^ 

In the absence of express agreement or usage, carriers by land are boand to 
deliver to, or at the residence of, the consignee ; and with regard to carriers by sea, 
it is sufficient if the captain deposits the goods in a place of safety, and gives notice 
to the consignee.** 

Carriers are not bound to charge all persons alike. 

Act of Chod Defined.— The expression " act of God " as nsed in the law of 
carriers, includes all such acts as could not be prevented by human care, skiU, and 
foresight,f f such as storms, lightnings, and tempests.}]! 



Form No. 279. 

For Losing Goods. 
Plaintiff 8tatc»: — 

1. That at the times hereinafter mentioned, the defendant was a 
common carrier of goods for hire betwen the places hereinafter men- 
tioned. 

2. That on the day of 18 , at , one A 6 
delivered to the defendant certain goods, the property of the plaintiff, 
to wit (describe the goods), of the value of Rs. , and the de- 
fendant, as such carrier, received the same, to be by him safely carried 

* Ptckford V. Ghtind Jnnctinn By. Co., 8 M. ft W. 872 f Johnson o. Midland By. Co., 
4 Ex. 817 ; Carton v, Bristol & Bxeter By. Co., 30 L. J., Q. B., 278. 

t Hales V, L. & N.-W. Br. Co., 4 B. & S. 66 ; 82 L. J., Q. B., 292. 

J Forward v, Pittard, 1 T. B. 27; PpMi «. Shipton, 8 A. A «. 968 j Bfley ft Homo, 
6 Binjr. 217 ; Bonme v. Gatliffe. 8 M. ft G. 648 ; Biohsrds v, L. ft B. ft S. 0. By. Co., 7 C. 
B. 839 ; Wyld ». Pickford, 8 M. ft W. 443 ; Nugent v. Smith, 1 0. P. D. 428 ; 45 L. J., 0. 
P., 697. 

§ Lovett V, Hobbe, 2 Show 428 ; Biley o. Home, 5 Bing. 217. 

II Edwards v. Sherratt, 1 East 604. 

f Lane v. Cotton, 1 Ld. Baym, 662 ; Pickford v. Grand Junction By. Co., 12 IC. ft 
W.706. 

•• Hyde v. Trent ft Mersey N. Co., I. B. 897. 

tr Trent N. Co. v. Wood, 8 Bsp. 127 ; 1 T. B. 127 ; Siordet v. Hall, 4 Bing. 607. 

tJ Nugent V, Smith, 1 C. P. D. 34, 423 , 46 L. J., C. P., 28, 697. 
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to, and there delivered to , or order, for ft reasonable reward to 

be paid by therefor (or then paid to him by the plaintifi)/ 

3. That the defendant did not safely carry and deliver said goods ; 
but, on the contrary, so negligently conducted himself, and so mis- 
behaved in regard to the same, as such carrier, that the same wero^ 
wholly lost lo the plaintiff. 

Form of Plaint.^In salts against common carriers, the plaint may be 

framed either as for a wrong, or as for a breach of contract ; the duties imposed 
being identical.* 

Who cure Entitled to 8ue.--8ait mast be bronght by the owner of the 
goods, and he may be either the absolute or the special owner.f It is often di£ScaIt 
to determine whether suit shoald be brought by the oonsignee or consignor, bat 
the rule seems to be that if, at the time of delivery, the property in the goods has 
passed to the consignee, then the consignor is simply the agent of the consignee 
for the employment of the carrier, and the consignee is therefore the proper person 
to sue \X but when the property in the goods remaiiu with the consignor, as, for 
instance, when goods are forwarded for sale on approvu^then the consignor should 
8ae.§ As a rule, delivery to the carrier is delivery to the consignee,) and it is for 
him that the goods are carried ; and it is immaterial that the consignor paid the 
carriage.t 

Liability of Oommon Oarriera.— The Bombay High Oourt have held in 
the case of Kuverji Tulsidas v. Q. I. P. Railway Company^* that the English law 
respecting common carriers is not in force in India, and that the liability of carriers 
for loss or damage is prescribed by sections 151 and 162 of the Contract Act, 1872 : but 
this decision may be considered as practically overruled by a recent decision of the 
Calcutta High Court, where it was held that the common law of Eoglaod regulating 
the responsibility of common carriers was, at the time of the passing of the Carriers 
Act, 1865, and is still, in force in this country, and is unaffected by the provisions 
of the Indian Contract Act, 1872, and consequently that the liability of common 
carriers in India is not regulated by sections 151 and 152 of that Act.ff 

The carrier is liable for the whole distance over which he contracts to carry ; 
consequently Railway Companies contracting tt> carry over the lines of other Qobx- 



• See Morgan v. Ravey, 6 H. & N. 265 ; 80 L. J., Bz., 181, 184. 
t Freeman v. Birch, 8 Q. B. 402. 

t Dawes «. Peck, 8 T. B. 880 ; and see per Parke, B., in Waite v. Baker, 2 Ex. 17. 
§ Swain v. Shepperd, 1 M. & Rob. 228; Sargent v. Morris, 8 B. ft Aid. 277 ; Free, 
man v. Biroh, mpra, 

II Oootract Act, 1872, a. 91. 
T King 9. Meredith, 2 Camp. 689. 
•• I. L. R., 8 Bom. 109. 

tt Moothoora Kant Bhaw v. The I. G. S. N. Co.| I. L. R., 10 Cal. 166. 

F. P.~26 
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panics are liable for the whole distance.^ As a rule, the contracting Company 
alone can be-sned, bat the delivering Company will be liable when tf^ceivin^ Com* 
pany contracts as agent for the other.f The question whether the one Company 
contracts as agent of the other depends in each caf^ npon the evidence given of 
the arrangements between the Companies, and of the contract made with the con* 
8ignor4 When two Companies interchange traffic, goods, and passengers with 
through -ticket rates and invoices, payment being made at either end, and profits 
shared by mileage, the receiving Company, by granting a receipt-n^te for goods to 
be carried over, and delivered at a station of the delivering Company's line, does 
not thereby contract with the consignor of the goods as agent of the delivering 
Company .§ On the other hand, it has been held that when between two Railway 
Companies there existed an agreement arranging for the interchange of traffic^ 
which provided, inter alid that goods should be booked to and from all stations on 
both lines at certain stated rates, and that in such cases one Company should receive 
payment, and should account to the other, and that any claim for loss or daoiage 
should be paid by the Company in whose charge the goods were when the goods 
were lust or damaged, or if that could not be ascertained, then by both Companies 
rateabl^*^ the agreement between the two Companies showed that the one contracted 
as agent for the other. || 

Common carriers from a place within, to a place without, the realm are subject 
to the liabilities of common carriers for the whole distance.^ 

After aiTival of the goods at their destination common carriers are no longer . 
liable as insurers ; but they nmst take reasonable care of them.^^ 

In respect of live-stock, carriers are not responsible for injuries caused by the 
inherent vice of the animal, if they have provided proper means of conveyance, ft 
unless the vice is brought out by the negligence or default of the carrier.^ 

• Welby t>. West ComwaU Ry. Co., 27 L. J., Ex., 181 ; Blake v. G. W. By. Co., 81 
L. J., Ex., 396; Collins v, Bristol and Exeter Ry. Co., 29 L. J., Ex., 41; Thomas «. 
Ehymney Ry. Co., L. R., 6 Q. B. 266 ; 89 L. J.. Q. B.. 141. 

t Coxdn V. G. W. Ry. Co., 29 L. J., Ex., 166 ; Gill «. M. 8. St L. Ry. Co., L. B., 8 Q. 
B. 186 ; Foulkes v. Met. Dist. Ry. Co., 5 C. P. D. 157 ; 40 L. J., G. P., 861. 

X Kaln Ram v. Madras Ry. Co^ I. L. R., 8 Mad. 241. « 

§ Kaln Ram v, Madras Ry. Co., iupra, 

II G. I. P. Ry. Co. V. Radha Kissen, I. L. R., 6 Bom. 871. 

f Crouch V. L. & N. W. Ry. Co., 14 C. B. 255 ; 28 L. J., C. P., 129 j Nugent ©. Snith, 
1 C. P. D. 423; 46 L. J., C. P., 697. 

** Garside v. Trent. Nav., 4 T. B. 581 ; Sbeppard «. Briptol and Ex. Ry. Co., L. B., 
Ex., 189 ; 87 L. J., Ex., 118 ; Chapman v. G. W. Ry. Co., 5 Q. B. Div. 278 ; 48 L. J., Q. B, 
420; Hough t>. L. and N. W. Ry. Co., L. R., 5 Ex. 61 ; Notara t>. Henderson, L. R, 7 
Q. B. 226 ; Gandet v. Brown, L. R., 6 C. P. 134. 

tt Blower v. G. W. Ry. Co., L. B., 7 C. P. 655, 663, 664; 41 L. J., C. P., 268; Carr 
V, Lancashire and York Ry. Co., 21 L. J., Ex., 263. 

XX GUI V. M. 8. and L. Ry. Co., L. R., 8 Q. B. 186 ; 42 L. J., Q. B., 89. 
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Measure of Damages.— In a snit for the loss or destmotion of the goods 
the plaintiff is entitled to recover their market-valae at the place and time at which 
they onght to have been delivered.^ In case of delay in the traosroissioo, the plaint- 
.iff may recover the difference between the market-price of the goods on the day 
when they ought to have been delivered, and the price when they were available 
Jfor sale, owing to delay caused by the defendants. f Mere notice of the object for 
.which the goods are required is not sufficient to render the carrier liable for the loss 
, of profits which would have accrued, from the employment of the goods in the man- 
ner intended ; in order to make the carrier liable for prospective profits the notice 
must have been given under such oircnmstances as to make it a part of the contract.^ 

Onus Probandi—It is not necessary for the plaintiff to give evidence of 

negligence,! anless the defendant has shown that the injury was occasioned by a 

eanm which was within the exceptions ; then the plamtiff would be at liberty to 

show that there was negligence so as to deprive the defendant of the benefit of the 

ezceptions.ll 

Limitation of Liability^A carrier '' by land or inland navigation *' (not 
being the owner of a railway or tramway) may limit his liability as insurer by 
special contract, signed by the owner of the property delivered, or by sofne person 
duly anthorised in that behalf by snch owner ; but he will still bo liable for loss or 
dalnage arising from the negligenoe or criminal act of himself, or his agnnts or 
servnnts.f 

Statutory^ Limitation of Liability. — By section 3 of the Oarriers* Act, 
1S65, carriers " by land or inlnnd navigation." are not liable (except to tlie extent 
'of one hundred rupees) for loss or damage to property of the description mention- 
ed in the schedule to the Act, unless the person delivering such property to be car- 
jried, or some person duly authorised in that behalf, shall have expressly declared to 
snch carrier or his agent the value and description thereof. 

Carriers by Sea. — By the common law the owners and masters of general 
vessels, whether engaged in the coasting trade or on sea-voyages, are common car- 
riers,^* and are in general liuble to the same duties as common carriers by land ; 
that is to say, they are bound to re-deliver goods delivered into their charge, the act 
of God and the Queen*a enemies only excepted. But this liability is invariably 

• Bice V. Basendale, 7 H. and N. 96 ; 80 L. J., Bz., 871 j British Cdnmbia Sawmill 
Co. V. Netfcleship, L. B., 8 C. P. 499; 87 L. J., G. P., 286. 

t Gollard v. S. E. Ky. Co., 7 H. and N. 79 ; 80 L. J., Ex., 898. 

t Horne v. Midlaod By. Co., L. B., 7 C. P., 583 ; L. B., 8 C. P. 181. 

I Carriers' Act, 1866, s. 9 ; Bailway Act, 1879, s. 18. 

II Bhetliff 9. Sootfc, 82 W. B. 89. 

S Carriers' Act, 1865, as. 6 and 8. 

** Morse o. Slue, 2 Lev. 69 ; Bennett p. P. and O. Steamboat Co., 6 C. B. 775 ; Nugent 
V. Smith, 1 C. P. 0. 19; 45 L. J., C. P., 19 ; B. I. S. N. Co. v. Hajee Mahomed, I. L. R., 3 
Mad. 107. 
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farUier limited by the terms of the bill of lading, as well as by certain sectioBs of 
the Merchant Shipping Acts. By section 603 of the Merchant Shipping Act, 1854^ 
the owner of a sea-going ship is not liable to make good, to any extent wfaalerer, any 
loss or damage that may happen, without his actoal fault or privity, to goods by reci- 
Bon of ^r6 happening on board ; nor is he liable for loss or damage to any gold, 
silver, diamonds, watches, jewels, or precions stones by reason of robbery, or em- 
bezzlement, or theft, unless the shipper at the time of shipping the same declared 
in writing to the master or shipowner their true nature and yalue. This applies to 
British ships only.^ Again, by section 54 of the Merchant Shipping Act Amend- 
ment Act, 1862, it is enacted that the owners of any ship, whether BrUish or Foreign^ 
jBhall not» in cases which occnr without their fault or privity, be answerable io 
damages (1) in respect of loss of life or personal injury to an amount exceeding tir 
the aggregate fifteen pounds for each ton of their ship's tonnage ; nor (2) in respect 
of loss or damage to ships, goods, merchandise, or other things, to an amount ex- 
ceeding in the aggregate eight pounds for each ton of the ship's tonnage. Those 
{NTOvisions of the Act of 1862 have been held not to extend to protect the owner 
for damage caused by delay .f 

Mode of Ascertaining Tonnage.-^The basis for tonnage adopted in the 
Merchant 'Shipping Act, 1864, J is a roomage or space-ton of lOO cuWc feet, and tho 
tonnage is the roomage, or internal cubic capacity, of the ship below her uppermost 
deck, and of permanent closed-in spaces on her uppermost deck, available for 
cargo, stores, passengers, or crew, ascertained by the formula kuown as "Sterling's 
rule." The aggregate cubic space in the ship thus ascertained (designated in units 
of 100 cubic feet) constitutes her grote tonnage. The nett or registet tonnage upon 
which (with slight exceptions) all tonnage dues and charges on ships are levied, is 
ascertained, in the case of sailing vessels, by deducting from the gross tonnage the 
tonnage-spaces exclusively appropriated to the accommodation and use of the orew* 
The provisions of the Act of 1854 in respect of crew-spaees have been modified and 
extended by the Merchant Shipping Act Amendment Act, 1867, which provides that 
crew-spaces may be deducted from tonnage, wherever situated, provided certain 
conditions as to space, light, ventilation, and other sanitary arrangements, be com- 
plied with to the satisfaction of a surveyor of the Board of Trade ; and that the 
space be kept free from goods and stores of any kind, not being personal property 
of the crew in use during the voyage. For a steam-vessel (in addition to crew- 
space deducted) the gross tonnage is further reduced by allowance for space occa- 
pied by and necessary for propelling power.§ 

Distribution of Amount of Liability.— When several claims are made 
or apprehended in respect of liability for damages for loss coming under section 54 
of the Merchant Shipping Act, 1862, the Admiralty Court may entertain proceedings 

• Cope o. Dohertj, 2 DeGez. and I. 614; 29 L. J., Gh., 600. 

t L. ft S. W. By. Go. i?. James, U. B., 8 Gh. 241. 

t Ss. 20-24. 

§ Bee the Fromcoma, S-G. P. D. 164. 



Digitized by VjOOQ IC 



CHAP. III.— COMMON CARRIERS. 205 

at the BQit of the owner for the parpose of determining the amoant of snoh liaUility, 
and for the distribntion of each amonot rateably amooget the several clatniantR ; 
mnd the Coart has power to stop all aotions and suits pending in any other Ooart in 
relation to the same sabjeot-matter.^ 

RaflwajTB — Llmitatdon of Ldability.— Every agreement parportio^ to 
limit the obligation or responsibility imposed on a carrier by railway by the Indian 
Contract Act, •1872, sections 151 and 161, in tlie case of loss, destraction, or deteri- 
oration of, or damage to, property, shall, in so far as it purports to limit such obli- 
gation or responsibility, be void, unless {1) it is in writing, signed by, or on behalf 
of, the person sending or delivering snoh property ; and (2) is otherwise in a form 
approved by the Governor-General in Conncil.f 

In referenoe to the above provision of the Railway Act, 1879, in a recent oase^ 
Hitter, J., said : " This section (10) does not say that the provisions of section 151 
of the Indian Contract Act, 1872, shall be the meatmre of responsibility of a carrier 
by railway. It merely provides that, if he intends to reduce it below that provided 
by section 151 of the Indian Contract Act, he must comply with the provisions of 
clauses (o) and (h) of section 10 of the Indian Railways' Act, 1879. The section 
does not declare what shall be the measure of his liability, but lays down«tbe parti- 
cular mode tfi whkh ahne he can reduce it below a certain degree. The section in 
qneetion does not say that In the absence of the special contract referred to therein, 
that liability shall not be regulated by the rule of the English common law on the 
subject.'* 

BailwajTS^Statatory Lixnitatioii of Liability.— Carriers by railway 
are not liable for loss, destroetion, or deterioration of, or damage to, property men- 
tioned in Schedule II. of the Railway Act, 1879, unless at the time of delivery tlie 
value and nature thereof have been declared by the- person sending or delivering 
the same, and an increased charge for the safe conveyance of the same, or an 
engagement to pay such charge, has been accepted by some railway-servant spe- 
cially authorized in this behalf.} 

If, after declaration made by the sender of the accepted article entitling the 
Bailway Company to reoeive an increased charge, the goodn are carried at the ordi- 
nary rates, the sender would be entitled to recover in case of loss. | 

To establish the liability of a Railway Cordpany in the case of excepted articles 
the declaration must be made in such a manner as to intimate that (he sender invites 
the Company to undertake the special risk, and is willing to pay the special rates ; 

• Merohant Shipping Act, 1864, s. 614; Admiralty Conri Act, 1861 (24 Via, o. 10) ; 
and see In the matter of the ship Porkigal, 6 B. L. B. 828» where it was held that the 
Stat. 24 Via, o. 10, extends to India. 

t Bailway Ad, 1879, a.. 10. 

t Moothora Kant Bhaw v. I. G. B. N. Go., L L. B., 10 Oal. at p. 192. 

I Bailway Act, 1879, s. 11. 

II Mnthaya V. ChetU v. S. I. By. Co., L L. B., 5 Mad. 206. 
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and the conditioos of th» section are not fulfilled by the sender merely giving aa 
account of the qaantity and description of the goods delivered for carriage when 
required to do so by the booking clerk.* 

Gk>veminent as Carrier8.~In the definition of common carriers in the 
Oarriors' Act, 1865, the Government, for some reason or other, are excluded from 
that category ; which would seem to mean one of two things — either that they were 
not to be subject to the duties or liabilities of common carriers, er that, being 
common carriers, they were not to share in the benefit conferred by that Act.f 

Liiability of Carriers who are not Oommon Carriers.— The liability 
of a carrier for reward, who is not a common carrier, is regalated by sections 151 
and 158 of the Contract Act, 18724 A foreign company are not oommon carriers.f 

Limitation. — In a suit against a carrier for compensation for losing or in- 
juring goods, two years from the time of the loss or injury. Q 

In a snit for delay in delivering g^oods, two years from the time when the 
goods ought to be delivered.^ This applies to common carriers.** 

In suits against carriers for not delivering, article 1 15 of Act XV. of 1877 
applies, viz., three years from the time when the contract b broken.ff 



Form No. 280. 
Fob Loss of Luqgaqb. 
Plaintiff states : — 

1. That on the day of 18 , the defendant was a com- 
mon carrier of passengers and their baggage by (coach) from 

to for hire. 

2. That on that day he received into his (coach) the plaintiff with 
his baggs^e, to wit (designate baggage), of the value of Rs. , to 
be carried from the said to for Rs. , then 
paid to the defendant. 

3. That the defendant did not use proper care therein^ but by the 
negligence and improper condyict of him and his servants the said 
baggage was wholly lost. 

• Muthaya Chetfci v. 8. I. Ry. Co., I. L. B., 6 Mad. 208. 

t Per Qarth, G.J., in Moothoora Kant Shaw i^. I. G. 8. N. Ck>., I. L. B., 10 Cal. at 
p. 187. 

X Kackillioan o. Oompagtiie des Messag^ries HarifcimeSy I. L. B., 6 Gal. 227. 

§ Hackillioan v. Compagnio des Messageries Maritimes, supra* 

II Limitation Act, 1877, art. 30. 

^ Limitation Aot, 1877, s. 31. 

•• B. I. S. N. Co. V. Hajee Mahomed, I. L. B., 3 Mad. 107. 

tt B. 1. 8. N. Co. V, Hajee Muliumud, supra. 
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Liability of Oarriero for Loss of Luggage.— There has beeo a great 
conflict of aiithoriiiea on the question of the extent of « conimoo carrier's responsi- 
biKty for the luggage of passengers ; ^ bat it seems to be settled that they are liable 
as insurers for luggage which is taken charge of entirely by them, as when luggage 
b placed in a van,f bat that they are only liable for negligence, and not as insurers, 
in the case of luggage which is, at the passenger's request, or with his consent, 

placed in the same carriage in which he travels, or is about to travel-t 

• 

it is immaterial who buys the ticket ; and therefore a person wfaoe» ticket has 
been taken and paid for li^ another may sue in hie own na»e.§ 

Bailways— Liability for Laggage.^A carrier by railway shall in no case 
be answerable for loss, destruction, or deterioration of, or damage to, any passen- 
ger's luggage, onlees a railway-serTsnt has booked, and given a receipt for, the 
samej 



Form No. 281. 

For Nbqugbnox in Loading Carqo. 

^ » 

Plaintiff states :— 

• 

1. That on the day of 18 , at the port of , 
tlie defendant was the master and owner of a certain vessel known aa 
the , then lying at the said port, and the plain tiif caused to be 
delivered to him (designate the goods) the property of the plaintiff, of the 
value of Rs. , to be by the defendant safely and securely loaded 
en board the said vessel at for a reasonable reward to be paid 
to the said defendant therefor ; and the defendant received the said 
goods for that purpose. 

2. That the defendant, by himself and his servants, conducted so 
carelessly and improperly the loading of the said goods on board the 
said vessel, that by their negligence an^ improper conduct the goods 
were broken and injured, and a part thereof wholly destroyed. 



• See Berghaim «. O. B. By. Co., 8 C. P. D. SSI } 47 L. J., O. F., SIS, where all the 
anthorities are reriewed. 

t Aerghetm •. G. S. Bj. Go., mifraf Cohen e. 8. B. By. Co., 2 Bx. 25S, 269 ; 46 L. 
J., Bx., 417. 

t Bergheim v, G. B. Bj. Co., typrai Talley v. G. W. Bj. Co., L. B., 6 0. P. 44; 40 
L. J., 0. P., ». 

I Harahall v. York ani Berwtek Bj. Co., 11 C. B. 606. 

II Railway Act, 1879, a. 12. 
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Form No. 282. 
For Nbquqbncb in Unloabimo. 

Plaintiff states : — 

1. That on the day of 18 , at the port of , 

the defendant was master and owner of a certain vessel known as the 
, then lying at the said port, and the plaintiff caosed to be 
shipped on board the said vessel certain (describe the goods), the pro* 
perty of the plaintiff, of the value of Bs. , which said goods 

were then in good order and condition ; in consideration whereof, and 
of the sum of Bs. , then and there paid by the plaintiff to the 

defendant, the defendant then and there promised carefully and safely 
to carry and transport the said goods to , and there safely to 

deliver them to, or order, dangers of (state what) only excepted, 

aud then and there received the said goods for that purpose. 

S. 1%at the said vessel afterwards safely arrived at , and 

no (excepted perils) prevented the safe carriage or delivery of the goods. 

3. That the defendant did not deliver the said goods to ; 

and for want of due care in the defendant and hiR servants in unloading 
and delivering the said goods from the said vessel, they were brokeo, 
aud injured, aud were wholly lost to the plaintiff. 



CHAPTER IV. 
CONVERSION. 



Form No. 283. 
Common Form. 

.naintiff states :->- 

1. That on the day of 18 , at » the plaintiff 
was in possession of certain goods (describe them). 

2. That on that day the defendant converted the same to his own 
use» and wrougfully deprived the plaintiff of the use and possession of 
the same. 
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m noimnce, ant) be groand for an action for damagea, or for an injanction, or both ;* 
bnt snch a suit must be based on the poasesaion of the premises affected, and cannot 
be brought by a mere reversioner.f 

Dcunages. — Where no substantial injury has been done» if it is the first time a 
suit is brought in respect of the nuisance, nominal damages only will be given ; 
but in a second or further suit exemplary damages will be given with a view to 
compelling its removnl,^ and an injunction may be obtained either in addition to, or 
Instead of, damagc6.§ 



Form No. 290. 
For Obstuuotinq a Way. 

Plaintiff states : — 

1. That he is, and at the time hereinafter mentioned was, possessed 
of a house in the town of 

2. That he was entitled to right of way from the said house over a 
certain tield to a pablic highway, and back again from the said highway 
orer the said field to the said house, for himself and his servants (with 
vehicles or on foot) at all times of the year. 

3. That on the day of 18 , defendant wrongfully ob- 
structed the said way, so that the plaintiff could not pass (with vehicles, 
or on foot, or in any manner) along that said way (and has ever since 
wrongfully obstructed the same). 

4. (State special damage, if any.) 



Form No. 291. 
The Same.— Anothbr Form. 

Plaintiff states :— 

1. That the defendant wrongfully dug a trench and heaped up stones 
and earth in the public highway, leading from to , so aa 

to obstruct it. 



* Land Mortgage Bank v, Ahmedbhoy Habibhoy, I. L. S„ 8 Bom. 85 ; Cramp v. 
Lambert, L. E., 8 Eq. 409 ; Waller v, Selfe, 20 L. B., Ch., 488 j Starges v. Bridgman, 11 Oh. 
D. 853 ; 48 L. J., Cb., 785. 

t Land Moitgage Bank v, Ahmedbboy Habibhoy, tupra. 

J Battishill V, Reed, 25 L. J.. C. P., 290. 

§ Bowen v. Hall, L. E., 6 Q. B 333 ; 60 L. J., Q, B., 806 ; 29 W. E. 867. 

P.P.- 
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2. That thereby the plaintiff, while lawfully passing along the said 
highway, fell over the said stoiies and earth (or into the said trebch), aud 
broke his arm, and suffered great pain, and was prevented from attending 
to his business for a long time, and incurred expense for medical 
attendance. 

Sasement Defined.— An easement is the right which the owner of one 
tenement, which is called the dominant tenement, has over another, which is called 
the servient, to compel the owner thereof to permit something to be done, or to 
refrain from doing something, on snch tenement for the advantage of the former. 
An easement which involves a right to do certain acts npon the neighbonring land 
is called an affirmative easement, sach as a right of way ; and one which confeni 
no right to do any acts npon the neighbonring land, bat only gives a right to pre- 
vent the neighbouring owner from doing some acts upon his land, is called a nega- 
tive easement, such as rights jof light and air, and rights of support. 

The word "ea«emf*nt" as used in the Limitation Act, 1877, has, by force of 
the interpretation clause (section 3), a very much more extensire meaning than the 
.word bears in English law ; it etnbmces what in English law is called a proJU d 
prendrey tlfat is to say, a right to enjoy a profit out of the land of another, and, 
therefore in India a prc^criptiTe right of fishery is an easement.* 

Basements how Acquired.— When the access and ose of light or air to 
apd for any building hnTP been peaceably enjoyed therewith as an easement, and 
as of right, without interruption and for twenty years, and where any way or 
watercourse, or any use of water, or any other easement (whether affirmative or 
negative), has been peaceably and openly enjoyed by any person claiming title 
thereto as an easement and as of right, without interruption, and for twenty years, 
the right to such access und use of light or air, way, watercourse, nse of water, or 
other eanement, shall be absolute and indefeasable, provided the right existed 
uninterruptedly to within two years before suit.t 

The mode of acquiring an casement provided by the Limitation Act is not tbt 
only way in which an enRement may be acquired ; an easement may be acquired by 
implied grant or as an eiisemeni of necessity, or in the oete of the ase of a patii 
not absolutely necessary to the enjoyment of land, but which might be necessary 
to its enjoyment in the Htate in which it was at the time of severance, there would 
be a presumption that tlie easeuient passed with the tenement^ So, where from 
time immemorial, and certainly more than twenty years prior to the date of the 
obstruction by the defendants, the plaintiff enjoyed the right of having an egress 
for his rain-water through a drain in tho defendant's land, and the plaintiff more 
than two years after the date of the obstrnction sued the defendants for the 

• Chundee Chum Boy v. Sbib Chunder Mnndal, L L. B., 6 Gal. 945 1 6 C. L. R. 269. 
t Sootion 26, limitatiou Act, 1877. 

X Cbani Snrnokar v. Dokoori Ohander Thakoor, I. L. B., S Cat. 960 ; Rajrap Koer 
v. Abdul Hosa«in, I. L. B^ 6 Cal. 394. 
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remoral of the obstroction, it was beld that, thoagh under the ciroamstances the 
.plaintiff had failed to prove a title acquired under section 26 of Act XV. of 1877, 
yet the plaintiff, having a title evinced by immemorial user, did not require the aid 
of that Act ; and inasmuch as the obstruction complained of constituted a continu- 
ing nuisance, as to which the canse of action was renewed de die in diein, the 
plaintiff's claim was not barred by any provision of the Act, but, on the contrary, 
was saved by the express provision of section 23.* 

A right to the nninterruptad ffow of water along a defined channel over the 
lands of another may exist independently of the provisions of the Limitation Act, 
Md the Court may presume a grant of the easement from long nser.f 

The S6th section of the Limitatkn Act renders it necessary that the enjoyment 
^f fSke riffhi claimed should hare continoed till within two years before suit, but it 
pays nothing as to any actutU neer or eceereiee of the rigJU within the two years, and 
in the case of discontinuous easements, the section does not require that actual user 
is to continue during the whole period, and so long as the right is not interfered 
with when they did have occasion to use it, the enjoyment of the easement must 
be considered as continoing all the year round.} 

When the easement has been acquired under Limitation Acts which do not 
teqnire that the right shall have been enjoyed to within two years of suit, the 
plaintiff is not affected by that provision in section 26 of Act XV. of 1877, and 
may bring his suit within twelve years from the date of interruption.§ 

The Terms "Interraption'* and "Abandonment" Bxplalned.— The 
term " interruption*' means an obstruction or prevention of the user of the easement 
by some person acting adversely to the person who claims it. " Abandonment'* aa 
Applied to easements means the voluntary and permanent relinquishment by the 
dominant owner of a right which he has actually acquired.! 

As of Right.— Under the English common law there could be no acquisition 
of a prescriptive right of easement unless the enjoyment was of such a nature that 
a grant of an easement might be presumed to have been made ; and this could 
Dot be presumed if the enjoyment was shown to have been against the consent of 
tlie owner of the servient tenement without his knowledge, or in pursuance of, 
sttd depending oo, the license or permission of the owner on each occasion of user ;^ 

^ m ■ 

* Pnnja Kuwaiji e. Bai Knvar, I. L. B., 6 Bom. 20. 

t Srinivaoa Ban Baheb v. Secretary of State for India, I. L. B., 5 Mad. 226 ; 
Piximo Ohander v, Shurnt Chonder, 24 W. B. 228. 

X Per Gartb, OJ., in Kojlaah Ohnnder Ghose o. Sonatnn Chung Barovie, I.*L. B., 
7 CaL 182; see also Sham Churn Anddy e. Tariney CAinm Baneijee, I. L. B., 1 Cal. 422 • 
86 W. B. 228. 

§ Sri Baja y. S. N. Bajn Bahadur e. Sri Baja S. J. Biyn Bahadur, I. L. B., 5 Mad. 

263. 

II Sham Ohnra Auddy «. Tariney Churn Baneijee, I. L. B., 1 Cal. 422 ; 25 W. B. 
228} see also Gale on Kaeemeots, 2ud editiou, 858 ; Moore v. Rawrtou, 3 B. db C. ^32. 

% See Snbbramaniya o. Ramachandra, I. L. B., 1 Biad. 386. 
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but in this country, for the parpose of acquiring a right of way or other eajemen^ 
under section 26 of the Limitation Act, 1877, it is not necessary thai the enjoyuaeat 
of the easement should be known to the servient owner.^ 

The words " as of right " mean as ekiming a right thereto against all penons, 
and especially as against the owner of the senrient tenement.t Mere permissire pot- 
session cannot be the basis of a right of prescription.} 

Presumptions— Longf User. — Open user of another's land for the purpose 
of a road or footpath, if continued without interruption for a long time, and nol 
attributable to permission or sufferance, induces the presumption that the user waa 
of right.§ So where the party has exercised the right of passage of his surplus tank- 
water over the land of another, openly and uBinterruptedly, year by year, for upwarda 
of twenty years, a presumption arises that be has obtained the easement as of r%kt| 

Light and Air. — There is a right at common law to the passage of a proper 
quantity of wholesome air to a house or land, and its stoppage is actionable as a 

nuisance.lf 

The enjoyment by the plaintiff of light and air through apertures in the waU of 
his house, when it is open and manifest, not furtive and invisible, and when it is not 
had in such a wise as to involve the admission of any obstructive right in the owner 
of the servient tenement, is an enjoyment *'as of right'* within the meaning of 
section 26 of Act XV. of I877.*o 

When a person who has a right to light from a certain window opens a new win- 
dow or enlarges the old one, the owner of an adjoining house has a right to obstruet 
the new or enlarged opening, if he can do so without obstructing the old ; but if he 
eannot obstruct the new without obstructing the old, he must submit to the burden.ft 

Where plaintiff pulled down the old house, and built a new one on the sama 
ground, it was held that any prescriptive right which the old house might have con- 
ferred disappeared with the construction of the new one.:^ 

Fisheries— Definitions.— A common fishery is a public fishery, ».s., a fiaberjr 
open to the public ; a free fishery is where several ^>eeifisd persona have equal 
rights of fishing in the same waters; a coraraon fishery is a species of privata 
fisheries— a right in common with certain other persons of a certain cla$Sj as all the 
•— * — ~—^-^—^ 1 

• Arsan v, Bakhal Chnnder, I. L. B., 10 Gal. 215. 

t Madhoosoodon Dey «. Bissonath Dey, 15 B. L. B. 861 ; 23 W. B. 52. 

t Askar v. Bam Manik Boy, 5 B. L. B. App. 12 ; Futteh AJi v. Aagttr Ali, 71 
W. B. 11. 

§' Mahomed Ali v. Joognl BamrChunder, 14 W. B. 124. 

li Poorno Cbnnder Ghatteiji v. Shnrat Ohnnder Bhattaohaijee, 24 W. B. 288. 

% Webb V. Bird, 10 C. B., N. S., 268} 80 L. J., C. P., 384| DalUm «. Angus, 44 
L. J. 844. 

•* Mathnradas v. Baiamthi, I. L. B., 7 Bom. 522. 

tt Provabntty Dabee v, Mohendro Lall Bose, I. L. B., 7 Cal. 458. 

tj Kalee Dass v. Bhoobun Mohun. 20 W. B. 185. 
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ittliabiUotaof a oertain village ; a saveral fishery is an ezolvsiTe right to fi^h in water 
ooTering land which belongs to another, and this right is not the less exdasiv^ hecanse 
other persons have also rights of fishing in the same waters, provided that the Utter 
rights do not conflict with the former, — as, the ezolaaive right to take all fish, except^ 
oysters, is a several fishery, altho«igh another person has the right to take the 
oysters.^ 

8ea Fishery*— The right of the poUio to fish in the sea, whether it and its 
■objaeent soil be or be not vested in the Crown, is common, and is not the subject of 
property, but that right may, in certain portions of the sea, be regulated by custom. 
Members of Uie public exercising the common right to fish in the sea ure bound to 
exercise that right in a fair and reasonable manner, and not so as to impede others 
from doing the same ; and oonduct which prevents another from a fair exercise of his 
equal right, if injury thereby results to him, is actionablcf 

Pishery — ^In Tidal WaterS-^Private right of fishery in a tidal navigable 
river must, if it exists at all, be derived from the Crown, and established by very clear 
evidence, as the presumption is against any snob right ; indeed, it is doubtful whether 
any such right can exist at all.^ 

Ferry.— Where the cUim was for an exclusive right of ferry across a nvor 
running between plaiutifiE's aad defendant's vilbgea, it was held to be a claim to aa 
easement goveined by section 26 of the Limitation Act, 1877, so that the cUimant 
was bound to prove a user of not less than twenty years. § 

Bight of Way.— A plaintifTs right of user of a pathway to certain premises 
cannot be affected by the existence of another path by which he may obtain access to 
the same premises.! 

A general right of way includes a right to carry marriage and funeral proces- 
aions,^ and a right to use a passage, enjoyed as incident to a house, must in general 
include a right to use it for all ordinary household purposes, for the passage of 
mebters among the rest, but will not justify the cleaning of privies into such pas. 
sage, or otherwise using it in connection with the cleaning of privies, except merely 
for the carriage of the nightsoil along it.^^ 

A right of passage for boats in the rainy season over a channel wholly in 
another's land is in respect of extent analogous to an ordinary right of way ; and 

* See j9tfr Westropp, C J.» in Baban Mayaaha v. Najn Sbroonoh% I. L. ft., £ Bom. 
at pp. 44^46. 

t Baban Mayasha e. N%ju 8hrooncha, mpra, 

X Proannno Ooomar Siroar e. Bam Coomar Parovey, I. L. B., 4 Cal. 53. 

§ Parmeshari Prosad Narain Singh v. BCahomed Syed, I. L. B., 6 Cal. 606 ; 7 C. 
L. B. 604. 

II Mokoondonath v. Shib Chnmder, 22 W. B. SOS. 

% Lokinath Gosaamee v, Monmohnn Goasamee, 20 W. B. 298. 

** Cbnnder Coomar v. Koylaab Chunder, I. L. B., 7 Cal. 665, 
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the servient owner may oaitow tbe channel to long an he does not prevent the dominant 
owner from exercising his right as he has always heen accustomed to :^ snch a right 
mnst be claimed in a particular direction to he valid. f 

Oustom. — Where the plainti£Fs sued to restrain defendants from fishing in 
oertaiii hhils, and the defendants claimed the right hy custom for the inhabitants of 
certain villages to fish therein, it was held that snch a custom would be unreasonable % 

Limitation. — In suits for obstructing a way, three years from the date of the 
ob6truction.§ 



Form No. 292. 
For Divkrtinq Watur fhom a Mill. 

Plaintiff states: — 

1. That the plaintiff is, and at the time hereinafter mentioDed 
was, possessed of a mill situated on a stream known as the 

in the village of , district of 

2. That by reason of such possession the plaintiff was entitled to 
the flow of the said stream for working the said mill. 

3. That on the day of 18 , the defendant, by cutting 
the bank of the said stream, wrongfully diverted the water thereof, so 
that less water ran into the plaintiff's mill. 

4. That by reason thereof, the plaintiff* has been unable to grind 
more than sacks per day, whereas, before the said diverson of water, 
he was able to grind sacks per day. 

Watercourse. — Where water flows in its natural oonrse from somewhere 
outside A's land, through it, and onwards to other peoples* land, A is not entitled 
to stop the flow by an embankment across it, unless he can make out some special 
right to do so. Such course is a part of the natural condition of the land, and th6 
flow of tlie water over it, when it occurs, is a natural incident.|| 

When plaintiffs, the inhabitants of a village holding immediately from G^ovem- 
ment, had enjoyed the use of the water of a certain river for upwards of 280 years, 
and Government interfered witli their use of the same, it was held that Govero- 
ment had no right of interference, neither as riparian proprletois (supposing them 
to be such), since the right to the enjoyment of the water of a river b<'longs to the 

* Doorga Chura Dhar 0. Kally Chum Sen, L L. B., 7 Gal. 146. 

t Doorga Chum Dhnr o. Kally Cham, mpra. 

X Lutohnieepat Singh o. Sadanlla Nnshyo, I. L. B., 9 Oal. 698. 

§ Art. 37, LimitmioD Act, 1877. 

II Baboo Ohuwroo 0. Muliick Khyrut, 18 W. B. 526. 
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oocapant of the river-bank, whatever the nature of his tenancy, nor by any other 
imaginary rights existing in the Government as snch, since if any snch rights ever 
existed, the long nser for npwards of 280 years of the water of the river wonid be 
Ma ply snfficient to justify a presumption of an original antrntis dedioandi in the 
Gh>vemment.^ 

Right to Passage of Water in Defined OhanneL— Where plaintiff 
established th«t, for a long series of years, the water from his lands had been 
accustomed to escape in a particular direction, and by certain separate pasnagea 
across the defendant's land, the defendant could not do any thing which wonld in- 
terfere with the plaintiff's rights in this respeclf 

The right to an easement in the flow of water through an artificial watercourse 
is as valid against the Qovemment as it is against a private owner of land 4 

Limitation. — In suits for compensation for diverting a watercourse, three 
years from the date of the diversion.§ 



Form Na 293. 
Fob Obstbuchmq a Right to usb Watbb fob iBBiOATioir, 

PlaintifT states :•* 

1. That he is, and at the time hereinafter mentioned wns, possess- 
ed of certain lands (describe them), and entitled to take and use a 
portion of the water of a certain stream for irrigating the said lands. . 

2. That on the day of 18 , the defendant prevented 
the plaintiff from taking and using the said portion of tire said water 
as aforesaid, by wrongfully obstructing and diverting the said stream. 

Bight to nae of Water for Irrigation : How Acquired.— The right 
to have water for irrigatioil-purposes flowing fipiu a reservoir on a neighbour's land 
through artificial watercoorses most rest on some grant or arrangement, proved or 
presurkied, from or with the owner of the land from which the water is artificiaDy 
brought, or on some other legal origin ; such a right miy be presumed from tlie 
time, manner, and circumstanoet under which the easement has been .enjoyed.] 

■ 

* The First Assisiaot Gollector of Nasidc v. aLaiqji Daaratb, I. L. B., 7 itom. 200. 
t Imam Ali e. Poresb Muadal, I. L. &., S Cal. 468. 
X Ponnnsawmi Tevar o. The Collector of Madura, 5 Mad. H. C. B. 6. 
S Art. 38, liimitattoQ Act, 1877. 

U Bamessur Persad Narain Siogh «. Koooj Behari Patt^ok, I. L. B., 4 Cal. 633| 
L. B., 6 i. A. 83 s L. &., 4 App. Cas. 121. 
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So, where p1ainti£P, who in 1860 entered into an agreement for the lease from QoTera- 
ment of a piece of land, having received poseeasion, opened an artificial channd 
for conveyance of water, for the nse of his estate, upon an adjoining piece of 
Government waste*land, and in 1865 received a formal lease, and snbseqaently, in 
1874, a lease of this waste -land was granted to defendant, it was held that the flow 
of water in the channel having existed as an apparent and continuous easement in 
fa(ft at the time of the execution of the lease in 1865» a right to k passed bjr 
implication under that lease, and the plaintiff was accordingly entitled to it ; and 
that defendant, whose lease was subject to that riglit, was not entitled to internipt 
the flow, but that he might use the water in a reasonable manner as it flowed 
through his land.^ 

Limitation, — In suits for compensation for obstructing a watercourse, three 
years from the date of the obstruction.'!' 



Form No. 294. 
For Erecting a Dam abote Plaintiff's Dak. 

Plaintiff states : — 

1. That on the day of 18 , and ever since that day, 
the plaintiff has been iu the actual possession of a grist-mill, situated 
on (state what stream), in the district of , together with a 
dam, to raise a head of water as high as should be necessary for said 
mill, and of the right to have the whole water of said stream, without 
obstruction or impediment, flow into and upon the pond for the benefit 
of said mill, as ancient rights and privileges, appurtenant to said mill 

2. That the defendant did, on the day of 18 , erect 
a new dam across the said stream, above the plaintiffs dam aforesaid, 
within the limits of the plaintiff's pond and ground, and thereby cut 
off part of his said pond, backed the water ^bove, and stopped its 
natural course as it anciently used to run ; and that he still continues 
his new dam and obstruction, thereby frequently stopping the water 
from reaching the plaintifi's mill, and obliging the same to stand idle for 
want of water ; and at other times letting out the water through said new 
dam so suddenly, and in such large quantities, as to tear away part 
of the plaintiff's said dam ; whereby the plaintiff's mill aforesaid has 
become useless and of no value. 

• Morgan v. Kirby, I. L. B., 2 Mad. 47. 
t Art. 87, Limitation Act, 1877. 
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Form Na 296. 
Fob Polluting Water Undbb Plaintiff's Land. 

Plaintiff states :-^ 

1. That he is, and all times hereinafter mentioned was, possessed 
of oertain land (describe it) and of a certain well therein, and of water 
in the said well, and was entitled to the nse and benefit of the said 
well and of the said water therein, and to have oertain springs and 
streams of water which flowed and ran into the said well to supply the 
same to flow or run without being fouled or polluted. 

2. That on the day of 18 , defendant wrongfully 
'fouled and polluted the said well and Uie said water therein, and the 
said springs and streams of water which flowed into the said well. 

3. That by reason of the premises the said water in the said well 
became impure and unfit for domestic and other necessary purposes, 
and the plaintiff and his family are deprived of the use and benefit of 
the said well and water. 

Ponation of Waterooarse.— Suit lies for compensation for polluting a 
stream to the iojary of persons hsTing a right to the ote of the water.^ 



CHAPTER VII. 
SLANDER OF TITLE. 



Form No. 296. 

Common Form. 
Plaintiff states :— 

1. That on the day of IS , he was the owner of 
(otate what property) situate id (describe it particularly). 

2. That on that day, at , the defendant, maliciously and 
without cause, spoke in the presence of A B and others (name them), 
the following words concerning the plaintiff and his property (insert 
the exact language with innuendoes). 

3. That the said words were false. 

• Mnrgatrojed 9. Bobluaon, 7 A. and B. 991 ; 20 L. J., Q. B., 283. 

F. P.— 29^ . 
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4. That said A B (or others, naming them) was Uien and there 
negociating for the piu^^hase of said premises, and that by reason 
thereof said A B (or others) were dissuaded from making such purchase. 

5. That by reason of said words, the said A B refused, and still 
refuses, to purchase the said property from the plaintiff, and the plaint- 
iff has been, by reason thereof, unable to sell the same, and has been 
otherwise greatly injured thereby. 

Neceeeary Avermente.— Plaintiff mast allege and prore that the slander is 
false, that it was spoken or pnblished malioioualy, and that he has suffered damage.* 



CHAPTER VIII, 
TRESPASS.* 



Form No. 297. 

Tkbspass om Land. 
PlajntifT states : — 

1. That at the time hereinafter mentioned he was, and now is, the 
owner, and lawfully in the possession, of a piece of land (describe it). 

2. That on the day of 18 « the defendant was 
the owner in possession of, and chargeable with the care of, certain 
animals, to wit, sheep. 

3. That on that day said animals ran and trespassed upon said 
lands, ate up, injureil, and destroyed the grain and verdure growing 
thereon, of the value of Rs. 

Trespass on Land Defined.— Trespass to land is a wrongful and nnwar- 
rantable entry npon the land of another person.f Every entry upon land in the 
occupation of another is a trespasn, unless it can be justified in the execution of 
some legal or personal authority, or some incorporeal right. The act need not be 
intentional, and it is not essential in order to maintain & suit that damage should 
have really been done. 

Parties.— The person in actual occupation should sue, but if tlie reversioQary 
interest of a landlord is injured by the trespass, as when the damage done is per- 
manent, and lessens the value of the property, then he may sue either with the 
tenant or separately. 

Abetment of Wrong.— In suits for compensation for wrongs, those who 
abet the tortuous acts are equally liable with those who commit the wrong.} 

** Malachy v. 8oper, 3 fieng. N. 0. 371. 

t Broom^a Corns. 769. 

t Kasbee Natb Keoer v. Deb Kristo, 16 W. R. 240. 
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Limitation. ~In salts for compensation for trespass upon immoveable pro- 
perty, three years from the date of the trespass * 



Form Na 298. 

EOB INJUBIKQ ThBES. 

Plaintiff states : — 

1. (As^in preceding form.) 

S. That on the day of 18 , the defendant entered 

npon the said land, and, withoat the leave of the plaintiff, cut down 

trees (designate the number and kind of trees), of the value of 
Us. , whereby pliantiff lost said trees, and the said land was 

greatly damaged and lessened in value, to the amount of Bs. 



Form No. 299. 
Fob Trbading Down Gbain and Cutting Timber. 

Plaintiff states :— 

. . 1. (As in form No. 297.) 

2. That on the day of 18 , the defendant, by bis ser'> 

yants and agents, entered upon the said laud and trod down the grain 
then growing thereon, and cut down and carried away trees 

and timber of the plaitiff of the value of Bs. , and converted 

and disposed of the same to his own use. 



Form Na 8CXX 
Tbsbpass to Goods. 
Plaintiff states :— 

1. That on the day of 18 , at , the defend- 
ant unlawfully took from the possession of the plaintiff, and carrie<i 
away (describe the goods) of the value of Rs. , the property of 
the plaintiff, and still unlawfully detains the same from the pluintiff 
(or, when the posaessioii was regained, — and unlawfully detained tbe 
same from the plaintiff for the space of ). 

2. That by reason of such unlawful taking and detention of the 
said goods, the plaintiff was compelled to pay Bs. to 

to procure the return of the same, and also Bs. for storage. 



^ Art. 39, Limitotion Act, 1877. 



Digitized by VjOOQ IC 



S28 SUB'Dir. II.^INJURISa TO PROPERTY. 

When Suit liea-^Th^ pUmtifl moflt har^ the aetaal or ooBftraetiv« ] 
sion of the goods in order to maintain a suit for iretpan, or at least a legal ri^kt to 
tbe possession f the fact of possession is primd facie eridence of the right to poases- 
aion, and is good against any one who cannot show a better title, or antheritj nndar 
a letter title.f A special possesrion aneh as that of a bailee is sufficient to support 
this 8ait4 

Form Na 301. 
For ENTBRiifa Houds and Sbizino Gooda thbrbik. 

Plaintiff states : — 

1. That on the day^of 18 , the plaintiff waa a mer- 
chant residing at No. , Street, 

2. That on that day the defendant, by his servants and agents, 
broke and entered the plaintiff's said house, and took and carried away 
(enumerate articles) of the value of Rs. , the property of the 
plaintiff, and converted and disposed of the same to his own use. 

8. That by reason thereof the plaintiff has been deprived of the 
said , and has been prevented from carrying on his said business 

as a merchant, and deprived of the profits thereof, amounting to Be. 
, which he would otherwise have earned. 

Liability of Judgment Oreditor for Wrongfiil Seizure.— Where a 
judgment creditor wrongfallj attaches property of the plaintiff, in ezeomtion of bis 
decree, he is liahle for loss or damage, and the mesenre of dami^jes will he the valn^ 
of the property at the time of attachment! 



Form Na 802. 

Fob Malicious Ikjurt to Propkrtt. 

Plaintiff states : — 

1. That on the day of ^ 18 , at ' , the defend- 

ant, wilfully and maliciously, intending to injure the plantiff, cut, broke, 
and mutilated certain (designate what), the property of the plaintiff, of 
the value of Bs. , and greatly injured them, so^ that the plaint- 

iff was compelled to expend Rs. in repairing the same. 

• Balme v. Hatton, 9 Bing. 471, 477. 
t Elliot 9. Kempe, 7 H. & W. 212. 
X Collwill ff). Beeves, 2 Camp. 576. 

§ Goma Mahad Patil tr. Gokaldas Khin^, I. L. B., S Bom. 74; paHiaDf dis s en l lag 
firom Mnssamnt Sabjan Bibi o. SheptO^ ^^airiitaUs, d B, JU B. 418. 
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CHAPTER IX. 

WASTE. 



Form Na 303. 
For Waste bt Lbshck. 
Plaintiff states : — 

1. That on the day of 18 , the defendant hired from 
him the bouse No. in street, in the town of , for 
the term of months. 

2. That defendant occupied the same under such hiring. 

3. That during the period of such occupation, the defendant 
greatly injured the premises (defaced the walls, tore up the floors, and 
broke down the doors ; or otherwise specify the injuries as far possibleX 

Wherefore plaintiff prays judgment for Rs. compensation. 



Form Na 304. 
The Samb— With Praysb foe Injunction. 

Plaintiff states : — 

1. That the plaintiff is the absolute owner of (describe the pro* 
perty). 

2. That the defendant is in possession of the same under a lease 
from the plaintiff. 

3. That the defendant has cut down a number of valuable treea 
and threatens to cut down many more for the purpose of sale without 
the consent of the plaintiff. 

Wherefore plaintiff prays judgH>erft : — 

1. That the defendant be restrained by injunction from commit- 

ting or permitting any further waste on the premises^ 

2. For Bs. compensation and the costs of suit. 

Waste Defined.— Waste has been defined as a spoil or destrnction in honses, 
gardens, trees, or other oorporeal hereditaments, to the disinWitance of him that has 
the reversion or remainder. Waste is of two kbds, v%»^ voluntary or oommiaiiive 
waste, which oonsists in acts, as polling down a house ; and permissive waste, which 
oonsista in omissions, as suffering a house to fall into decay. 
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Equitable waste is oaprioions or eztraTagaot waste on the part of a tenant nntm- 
peachable for waste, as pulling down a dwelling-house,* or cutting down ornamental 
timber.f 

Liiability of Leesee. — A lessee is under an implied covenant to nee the pre- 
miset) in a tenant-like manner,^ and in the case of a farm to caltivate it in a husband* 
like manner,§ and according to the custom of the country in which it is situate.! 

By clause (o) of section 108 of the Transfer of Property Act, 18&, a lessee may 
use the property and its products (if any) as a person of ordinary prudence would 
use them if they were his own ; but he must not use, or permit another to use, the 
property for a purpose other than that for which it was leased, or fell timber, pnll 
down or damage buildings, work mines or quarries not open when the lease was 
granted, or commit any other act which is destruotiTC or permanently injurious 
thereto. 

Mortgagora— By section 166 of the Transfer of Property Aei, 1882, a moit- 
l^or is not liable for permissive waste, but he is liable for oommissive waste as aooii 
as the security becomes insufiBoient thereby ; and a security is insufficient within the 
meaning of. that section unless the value of the mortgaged property exceeds by one- 
tliird, or, if oonsisting of buildings, exoesds by one-half the amount for the time 
being due on the mortgage. 

Mortgagees,^ A mortgagee is bound to keep the premises in necessary repair 
out of the surplus rents, if there be such ;^ and he is liable for oommissive waste if 
he does not apply the proceeds in sinking the principal and interest of his mortgage.^ 

Measure of Damages.— In a suit for damages in respect of the value of 
trees cut down by the defendant, not as a wrong-doer, but as one having some cUim 
of right to justify him, the computation of damages is not a matter of exact calcula- 
tion, but must be left to the discretion of the Judge who hears the evidence.t 

Limitation. — In a suit by a lessor for the value of trees cut down by his 
leasee contrary to the terms of the lease, three years from the time when the trees 
are out down.{ 



* Vane «. Barnard, 2 Ver. 7M. 

t Chamberlayne o. Duuimer, 1 Bro. 0. C.166; S Bro. 0. C. 549; Downshirev. 
Sandys, 6 Ves. 107 } Wellesley «. Wellesley, 6 Sim. 407. 
t Standen v, Chrismas, 10 Q. B. 135. 

§ Powley o. Walker, 5 T. B. 878 s Horse&ll v. Mafthu Hult^ N. P. C. 7, 9. 
il Legh «. Hewitt, 4 last 154. 
% Trausfer of Property Act, 1882, s. 76. 

• Farrant v, Lovel, 8 Atk. lis. 

t Forbes v. Muer Mahomed, 1 W. B. 238. 
t Alt. 108, Limiiatiou Act, 1877. 
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Form No. 306. 

Br Rbmaindkkman. 
Plaintiff states : — 

1. That at the time of his death one A B was the absolute owner 
of (describe the premises). 

2. Thi^ in his lifetime the said A B made his last will and testa- 
ment, whereby he devised the said land to the plaintiff, subject, how- 
ever, to a devise made in the same will, of the same lands, to the 
defendant for the term of years. 

8. That on the day of 18 , at , the said A B 

died. 

4. That the defendant entered into possession of the said premises 
under the said will. 

5. That on the day of 18 , the defendant committed 
great waste on the said laud (state acts of waste). 

FOURTH DIVISION. 

SUITS FOR POSSESSION OF SPECIFIC 
PROPERTY. 



CHAPTER I. 
IMMOVEABLE PROPERTY. 



Form No. 306. 
Bt Absolute Ownkh for Possession. 

PlaintiflF states:— 

1. That OD the day of 18 , he was the absolute owner, 
and possessed, and entitled to the possession, of a piece of laud called 

, situate in the district of , the Government revenue 

of which is Rs, (or of the house No» , in Street, 

in the town of , the estimated value of which is Rs. 

2. That on that day the defendaut, illegally and without right or 
title, ousted and dispossessed the plaintiff of the said premises, and now 
unlawfully withholds the possession thereof from the plaintiff. 
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3. That the value of the rents and profits of the said premises firom 
the said day of I^ » and while the plaintiff has been 

excluded therefrom by the defendant is Bs. • 

Wherefore plaintiff prays judgment :— * 

1 For possession of said premises; 

2 For Bs. I compensation for withholding the sune ; 

8 For Bs. , the value of the rents and profits thereof 

and the costs of suit. 

Immoveable Property Defined*— In the General Ckntes Aet» 1868, im« 
noTeable property is declared to include land, benefits to arise ont of land, and thinfi^ 
attached to the earth, or permaneDtlj fastened to any thing attached to the earth ; 
and, for the purposes of the Registration Act, 1877, immoTeahle property is, by seo* 
tion 5 of that Act, defined as including lands, buildings, hereditary allowances, rights 
to ways, lights, ferries, or any other benefit to arise out of land, and things attached 
to the earth, or permanently fastened to any thing which is attached to the earth, but 
not standing timber, growing crops, nor grass. 

Necessary Averments.— The date of dispossession should be stated as ao- 
onrately as possible,* but it is not sufiicient ground for dismissing a suit, that the 
exact date of dispossession stated in the plaint was not proTed.f A poaseBsl<m on 
the part of one paH»y, which is not shown to have commenced in wrong, can only be 
disturbed by distinct proof of a superior title in the other party4 

Onus Probandi.^In suits for the possession of land, from which the plaintiff 
alleges that he has been dispossessed, the general rule is, that the burden of proof is 
upon the plaintiff to show possession and dispossession within twelve years,§ and this 
rule is not intended to be interfered with by the Priyy Oounoil in Badha Gobind v. 
Inglis.ll Evidence of possession within twelve years is not alone sufficient to throir 
upon the defendant the burden of proving his title to the land,^ nor is it sufficient 
to entitle plaintiff to a decree,*^ there must be evidence of dispossession by the defend* 
ant. ft Where the evidence is equally balanced, the presumption is in favour of the 
defendant.^ 

• Boydonath Surmah v. OJan Bibef , 11 W. B. 288. 

t Boga Kolita v, Eayasta, 24 W. B. 857. 

{ Armugum Ghetty o. Perriyanan, 26 W. B. 81. 

S Bhogthnath Chatteijee v. Kedarnath Baneqee, L L. B., 9 Oal. 12S| Mahomed AM 
Khan.^. Khaja Abdul Ounigr. I. L. B., 9 Gal. 774 1 18 C. L. B. 257. 

II 7 G. L. B. 364. 

f Mahomed Ali Khan v. Khija Abdul Gunny, «ti|>ra; Debi Ghnrn Boido v. Usar 
Ghunder Maojee, I. L. B., 9 Gal. 89 j 11 G. L. B. 842 ; Wise v. Amirnnnissa Khatoon, L. 
B., 7 I. A. 81 J 6G.L.B. 249. 

•• Irtasa Hossein v. Bany Mistiy, I. L. B., 9 Gal. 180 j 11 0. h. B. 898. 

ft Mahomed Buz v. Abdool Kareem, 20 W. B. 458. 

tt Hnree Mohna «. Eootessnr Gope, 24 W. B. 8ia 
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Me6ne-proflt8.~The definition of '' mesne-profiU " given in section 211 o£ 
thp Ciyil Procedore Code is as follows : Mesne-profits of property mean those profits 
wYiich the person in possession of snch property aotnally received, or might with ordi- 
nary di1i((ence have received, therefrom, together with interest on snch profits. So, a 
person not actually cultivating, bnt receiving rents, is seconntahle, not only for the 
anms actually collected, hnt for what it might he snppofied he conld have collected ;^ 
and the nunal rnle is to ascertain what wonld be a fair and reasonable rent for the 
'land, if the same had been let to a tenant during the period of the unlawful occupa- 
tion of the wrong-doer ;t and this, indeed, is the only rule on which to proceed where 
the person in wrongful possession has himself occupied and cultivated it ;% especially 
if the cultivation is carried on at a great ri8k.§ But in other cases the wrong>doer is 
liable for the profits which would have arisen under a like occupation by the plaintiff, 
for the period that he was out of possession ;|| and to determine the amount it will 
be sufficient to shew the profits for the years preceding dispossession, or afterwards \% 
less the collection charges, but with interest at six per cent per annum.<>^ 

When the defendants have been in possession as wrong-doers, it lies upon them 
to shew what were the sums realized as rent during the time of their possession ;tt 
and they are liable for the mesne-profits whether they enjoyed them instead of the 
plaintiff or not %% 

' Interest.— Interest calculated upon yeariy rests may, when claimed by the 
plaintiff in his plaint, be given as an essential portion of the damages which are re- 
coverable by a person wrongfully kept out of p|ossession of immoveable property.§§ 

Sale Pendente Lite.— Where the Transfer of Property Act, 1882, is in force, 
a sale^of immoveable property made during the pendency of a suit concerning it, by 
a party to the suit, is void as against other parties to the suit ;|||| bnt where that Act 
does not apply, there is nothing to prevent a person from alienating his immoveable 

* Thakoor Doss Boy Chowdhry v. Nobin Kisto Ghose, 22 W. B. 127 ; Baboo Lucky 
Narain Boy r, KbMj Puddo, 4 0. L. B. 60; I. L. B., 4 Cal. 883. 

t Bugho Nath Dobey v, Hnttee Dobey, 1 Agra H. C. B., Misc., 17. 

{ Bani Asmnt Kooer v, Mabarani Indeijeet Kooer, F. B. B. 1008 ; Ounga Prosad e. 
Gujadhar Prosad, I. L. B., 2 All. 651. 

§ Soudaminee Dabee v. Anundo Cbunder Haldar, 18 W. B. 37. 

II Telnck Chaod Baboo e. Soodaminee Dossec^ 23 W. B. 108 ; Mnssamut Booknmee 
Kooer v. Bam Tubal Boy, 17 W. B. 156 ; Nursingh B07 v, John Anderson, 19 W. B. 
125 ; 16 W. B. 21 ; Gooroo Dyal Miindu v. Baboo Gopal Singh, 24 W. B. 271 ; Hamok 
Lall 8aha v. Sreenibash Kurmokar, 15 W. B. 428 ; Promothonath Boy v, Trepoora Soon- 
daree Dabee, 10 W, B. 463 ; Bhyrub Cbander Mojoomdar o. Haro Proauuno Buttaoliagee 
Chowdhry, 17 W. B. 257; Lucky Nando 9. Kally Puddo Baoeijee, I. L. B., 4 Cal. 882. 

V Bhawaneedeen Sahoo e. Mohan Sahoo, 1 All. 273. 

•• Hurrodurga Chowdhrain e. Sbarrat Soondery Dabea, I. L. B., 4 Ca). 674. 

ft Brojendro Coomar Boy t>. Madbub Cbander Ghose, I. L. B., 8 Cal. 343. 

tt Ghoogly Sahoo v. Chunder Pershnd, 21 W. B. 246. 

§§ Brojendro Coomar Boy v, Madbab Cbander Ghose, I. L. B., 8 Cal. 843. 

nil Section 52. 

F. P.~30^ T 
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propert}' preTions to decree,^ and there is notliing in sections 23 and 24 of thfl Con- 
tract Act, 1872, to flnpport the opinion that a sale, made with a view to defeat a pitK 
bable execution, wonld be a Mile with a fraudnlent and nnlawfnl object, and thereforo 
Toid within those sections ;t nor is the owner of property prevented from selling it 
even after decree, although he knows Uiat the jadgment*oreditor is seeking to get pro- 
cess of execution i^inst it4 

Voluntary Alienations.— The Statute 27 Elizabeth, e. 4, provides that all 
voluntary ctmveyances, or learns of lands, tenements, or other heriditaments whatsoever, 
shall be void against subsequent purchasers for vsluable consideration, with or with- 
out notice ;§ the effect of which is, that, although a person may make a perfectly 
good voluntary conveyance to another of his land, yet, if he afterwards convey that 
land for value, even though the latter person knows of the prior voluntary convey- 
ance, he will take in preference to it A mortgagee and a lessee is a purchaser within 
the meaning of this Statute. {| Natural love and a&ction, although a good, is not a 
valuable, consideration.^ 

By the Statute 13 Elizabeth, e. 5, all gifts and conveyances of immoveable pro perty, 
made for the purpose of defeating, hindering, or delaying creditors, aro void against 
them, unless made bond fide upon valuable consideration to some person withont no- 
tice of the fraud. 

These Statutes are repealed wherever the Transfer of Property Act, 1888, appliss; 
but the law on the subject has been substantislly re-enacted by section 53 of that Act. 

Benami Porchases.— Where the plaintiff sued to recover land of which he 
alleged he had been dispossessed, and the defendant, who was in possession, asserted 
that the plaintiff had bought the land beftami for him, it was held that the burden 
of proving a primd facie case that the land belonged to the plaintiff was on him.** 

Bona-flde Purchaser without Notice.— Onus ProbandL— In asoitto 

recover poMension, the onus is on defendant who pleads that he is a bond fide putebaser 
for value, without notice of plaintiff's title, to make out that plea-ff 

Estoppel. — It is a principle of natural equity, which must be universally i^ 
plicable, that where one man allows another t<» hold himself out as the owner of an 
estate, and a third person pnrclia)««'s it for value from the apparent owner, the man 
who so allows the other to hold himself out tiliall not be penuited to recover upon his 
secret title, uuless he can overthrow that of the purchaser by showing either that ha 



• Per Phear, J., in Grose v. Amirtamayi, 4 B. L. E., O. C, 1. 
t Bajan Harji v, Ardcsbir Hominsji, I. L. B., 4 Bom. 70. 
t Bam Burun o. Jankee SahOo, 22 W. B. 478. 
§ Williams, B. P., ISbh edition, 79. 

II Chapman v, Emery, Cowp. 279 s Cracknall v, Janson, 11 Ch. Div. 1. 
% Doe V, Manning, 9 East 59. 

•* Hurl Bam v. Eaj Coomar Opadhya, 1. L. B., 8 Onl. 768. 

tt Bibee Jeebunissa v. Umul Chonder, 18 W. B. 151 ; Yaidaeii 8eth Sara v. Luok- 
pathy Boyjee, 8. P. C J. 483. 
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had direct noiioe, or someihiiig wbioh fttnooDU to constrpctiye notice, of the real 
title, or that there existed cirenmstaiicet which oaght to pnt him apon an inquiry, 
which, if proeecnted, would hava led to a diaoorery of it* 

AdTanoement. — The Bngliah doctrine of advaneement is applicable in India 
as between a father and daughter both of English exti action, and living under Eng- 
liah law. The Miatuu of the daaghter, under an alleged honA-fide purchase made by 
her father for4ier advancement wh^n a minor, cannot be set aside except by posiiivo 
proof that the father merely made use of her name as he would that of any servant 
or stranger, retaning the beneficial interest in the property for himself.f 

BflRdot of Registration. — Sae the notes ander thta head in the chapter on 
Yorealoaara of Mortgages (Form Ko. 397). 

Oorrespondenoe Registration.— Letters between the purchaser and vendor, 
whereby the acceptance of the purchaser's offer was conditional on his paying earnest- 
money, did not fall within clause S of section 17 of Act VIII. of 1871, and were ad- 
missible in evidence, as until the eanieat-mon^ was paid, no estate, legal or equita- 
ble, in the property, passed to the plaintiff ;J and correspondence between A and B 
amounting to a contract for the purchase of a future interest in land did not require 
registration under Act XX. of 1866.§ 

Appointment of Receivers Pendente Lite.— The Court may, under sec- 
tion 503 of the Civil Procedure Code, and seotion 44 of the Specific Relief Act, 1877« 
appoint a receiver pending the trial of title to property, but will not do so ordinarily, 
nor unless a strong case has been shows that the property is in danger of being 
wasted, damaged, or alienated. 

liimitation. — In possessory suits voder section 9 of the Specific Belief Act,* 
1877, the period is six months from the time when the dispossession occurred.] 

In a suit before a Court established by Royal Charter, by a mortgagee against a 
mortgagor for possession, thirty years from the time when any part of the principal 
or interest was last paid on account of the mortgage.^ 

In a suit instituted in a Court not established by Royal Charter, by a mortgagee 
for possession of immoveable property mortgaged, twelve years from the time when 
the mortgagor's right to fk>sf(eH8ion determines -^ this will apply whether the suit is 
against the mortgagor himself, or against a third party to whom the rights of the 
mortgagor have been transferred. 

* Bamooomar Koondoo v, McQoeen, 18 W. B. 186. 
t Kishen Koomar e. Stevenson, % W. R. 141. 
t Waman Raohmandra e. Dhondiba Krishiji, I. L. R., 4 Bom. 127. 
§ Port Canning Land Co. e. Smith, L. R., 1 I. A. 124; 21 W. R. 315; L. R., 6 
F. C. 114. 

II Art. 8, Limitation Act, 1877. 
% Art. l4iB, Limitation Act, 1877. 
^ Art. 135, Limitation Act, 1877. 
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In a suit by a purchaser at a prirate tale for pottetsion of immoTeable property 
sold, when the Tender was out of possession at the date of the sale, twelve jcan 
from the time when the vendor is first entitled to possession.* 

In a suit by a pnrcbaser at a sale in execution of a decree, when the jndgment- 
debtor was ont of possession at the date of the sale, twelve years from the time 
when the judg:ment-debtor is first entitled to possession ;t when the jndgment-debtor 
was in possession at the date of sale, twelve years from the date of sa]e.| 

In snits for possession of immoveable property, when the pluntiff, while in poa- 
aession, has been dispossessed, or has diseontinned the possession, twelve years froai 
the date of dispossession or di8oontinnanoe.§ 

In snits for possession of inimoveable property, or any interest therein, not 
otherwise provided for, twelve years from the time when the potseesion of the defend- 
ant becomes adverse to the plaintiff.! 



Form No. 307. 

By Landlord against Tbnant claiming Right of Re-entrt 
FOB Bbeaches of Cuntkact. 

Plaintiff states : — 

1. That OD the day of 18 , the plaintiff^ by an in* 

strunaent in writing, let to the defendant a house and premises Na 

street, in the town of , for a term of years fron», 

the day of 18 , at a monthly rent of Ba. 

2c That by the said instrument the defendant contracted tor keep 
the said house and premises in good and tenantable repair. 

3. That said instrument also contained a clause of re-entry, en- 
titling the plaintiff to re-enter upon the said house and premises, in case 
the rent thereby reserved, whether demanded or not, should be in arrear 
for twenty-one days, or in case ^e defendant should make default ia 
the performance of any promise on his part to be performed. 

4. That on the day of 18 , a month's rent became 
due, and on the day of 18 , another month's rent became 
due ; and on the day of 18 , both had been in arrear for 
twenty-one days, and both are still due. 



• Art. 186, Limitation Act, 1877. f Art. 142, Limitation Act, 1877. 

t Art. 137, Limitation Act, 1877. U Art. 144, Limitation Aot, 1877. 



X Art. 138, Limitation Aot, 1877. 
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5. That on the day of 18 , the house and premises 

were not, and are not now, in good and tenantable repair, and it 
would require the expenditure of a large sum of money to reinstate 
the same in good and tenantable repair, and the plaintifiTs reversion ia 
much depreciated in value. 

Wherefore plaintiff prays judgment : — 

1. For possession of the said house and premises ; 

2. For R«<. , for arrears of rent ; 

3. For Ra , compensation for the defendant's breach of bis 

contract to repair ; 

4. For Rs. , for the occupation of the house and premises 

from the day of 18 to the day of recovering 

possession; 

5. And all costs of suit 

liimitation. — In Boits by a landlord to recover poeseasion frotn a tenant, 
twelve years from the tirao when the tenancy isdeterrained ;• in a like unit, when the 
plaintiff has beoome entitled by reason of any forfeiture or breach of condition, twelve 
years from the time when the forfeitare is inenrred or the condition is broken.f 

In snits by a remainderman, or reversioner (other than a landlord), or a devisees 
for possession of immoveable property, twelve years from the time when his estate 
hk\» into possession 4 



Form Na 308. 
By the Tenant against Landlord. 

Plaintiff states : — 

1. That one E F is the absolute owner of a piece of land in the 
town of , known as , the estimated value of which is 
Rs. . 

2. That on the day of 18 , the said E F let the said 
premises to the plaintiff for years from the day of 18 « 

3. That the defendant withholds the possession thereof from the 
pfatintiff. 

* Art 189, Limitation Act, 1877. 
t Art. 143, Limitatioa Act, 1877. 
X Art. 140, Liiaittttiou Act, 1877. 



Digitized by VjOOQ IC 



238 DIV. I v.— SUITS FOR POSSESSION, ETC, 

CHAPTER II. 
MOVEABLE PROPERTY. 



Form No. 309. 
Foft MovKABLKS Wbongfully Takbn. 
Plaiotiflf states :— 

1. That on the day of 18 , the plaintiff owned (or 
was possessed and entitled to the possession oQ one hundred barrels of 
flour, the estimated value of which is Rs. . 

2. That on that daj, at , the defendant took and carried 
away the same. 

Wherefore plaintiff prays judgment : — 

1. For the possession of the said goods, or for Rs. , in case 

such possession cannot be had ; 

2. For Rs. , compensation for the detention thereof, and 

the costs of suit. 

Decree for Speoiflc Moveablea : How Enforced.— Unlike the rule of 
English law, the defendant has no option to pay the damages, and retain the goods, for 
hy section 259 of the Civil Procedure Code the actual delivery may be enforced by 
seizure of the goods, and delivery thereof to the plaintiff, and also by the imprison- 
ment of the judgment-debtor, or by the attachment of his property.* 

Limitation. -^In suits for specific moveable property lost, or acquired by 
theft or dishonest misappropriation or conversion, or for compensation for wrong- 
fully taking or detaining the same, three years from the time when the person 
having right to the possession of the property first learns in who.se possession it is ,-t 
in suits for other specific moveable property, or for compensation for wrongfully 
taking or injuring the same, three yearn from the time when the property is wrong- 
fully taken or injured, or when the detainer's possession becomes unlawful.^ 

In suits by a principal against agAit for moveable property received by him 
and not accounted for, three years from the time when the account is, during the 
cent i nuance of the agency, demanded and refused, or when no snch demand is made 
when the agency terminates.§ 

In suits against a depository or pawnee to recover moveable property deposited 
or pawned, thirty years from the tlate of the deposit or pawn.H 

* See Kashee Nath Kooer e. Deb Kristo, 16 W. B. 240. 
t Art. 48, Limitatiun Act, 1877. 
t Art. 49, Limitation Act, 1877. 
§ Art. 89, Limitatiou Act, 1877. 
II Art. 146, Limitatiuo Act, 1877. 
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Form Na 310. 
For M0TKABLB8 Wbonofullt Dktaimkd. 

Plaintiff states : — 

1. That on the day of 18 , the plaintiff owned (or 
state facts showing a right to the possession) the goods mentioned in 
the Rchedufo hereto annexed^ the estimated vahie of which is Rs. 

2. That from that day nntil the commeDcement of this suit, the 
defendant has detained the same from the plaintiff. 

3. That before the commencement of this snit, to wit, on the 
day of 18 , the plaintiff demanded the same from the defend- 
ieuit, but he refused to deliver them. 

Wherefore plaintiff prays judgment : — 

1. For possession of the said goods, or for Rs. ^ in case 

such possession cannot be had ; 

2. For Rs. , compensation for the detention thereof and the 

costs of suit 

When Suit LieB. — A suit lies for the recovery of specific goods to the 
immediate possession of which plaintiff is entitled, and for damages, and it is imma- 
terial hy what means the defendant obtained possession, as the gist of the suit is the 
wrongful detention ; bat the goods mast be distinguishable from other property of 
a like kind, and therefore this suit cannot be brought for money or grain in balk. 

Mechsnre of Damag^es. — The amount to be paid in the alternative for the 
goods must be fixed with reference to the market-value of such goods (if any) or 
otherwise their actual vahie to the owner, at the time when the detention began, 
or at the time of trial, whichever is highest : for the wrong being the detention, that 
18 a continuous act reaching down to the time of trial ;^ and the market-price may be 
,that at the principal or only place of sale for such goods less tlie cost of carriage 
there.f 

Married Women. — Under section 7 of the Married Women's Property Aet, 
1874, suit lies by vrife against her husband for wrongfully detaining her separate 
property.^ 

Voluntary Alienation8.~6y Statute 13 Elizabeth, c. 5, all gifts or con- 
veyances of moveable property made for the purpose of defeating, hindering, or 

• Franer v. Oandefc, li. B., 6 Q. B. 204; Greening «. Wilkinson, 1 C. ^ P. 6S5; 
Arofaer v, Williams, 5 C. B. 818; 2 Selwyn's N. P. 1S78; Majne on Damages, 3rd edition , 
339 et seq. ; Sedg. oo D. 550, 571-8. 

^t Bombay.Bormah Tradiug Corporation v. Meer Mahomed, L. B., 5 I. A. 134; I. L. 
•B., 4 Cal. 116. 

X Harris v. Kojlas Obander Bandopadia» I. Xi. B^ 1 Cal. 285. 
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delaying creditors, are void against them, unless made bond fide npon valaable 
consideration to some person withont notice of the fraud. The mere fact of any 
conveyance or assignment being voluntary will not necessarily render it bad under 
this Statute ; but the fact of its voluntary nature will cause suspicion to attach to it. 
Where the Transfer of Property Act, 1882, applies, this Statute is repealed, and, 
80 far as moveable property is concerned, its provisions havo not been re-enacted.* 



Form Na 311. 
For Goods Taken from Possession of Bailee. 
Plaintiff states: — 

1. That at the time hereinafter mentioned, the plaintiff was, and 
still is, the owner of (describe the goods), which goods were then in the 
possession of A B, with whom the plaintiff had left the same for »Bie 
keeping (or otherwise). 

2. That on the day of 18 , at , the defend- 
ant wrongfully took said goods from the possession of said A B, and 
still detains the same from the plaintiff, without his consent, 

8. That before this suit, to wit, on the day of 18 the 

time which the said A B was safely to koep said goods had expired, 
and thereupon the plaintiff become entitled to the immediate and 
ezclasiTe possession of said goods. 

Wherefore plaintiff demands judgment : — 

1. For the recovery of the possession of said goods, or, in case a 

delivery cannot be had^ for the sum of Rs. , the 

value thereof; 

2. For Bs. , damages, and for costs of suit. 

Who may Sue.— Either the bailee or bailor may sae a third person who 
deprives the bailee of the use or possession of the goods bailed.f 

Form No. 312. 
Against Fraudulent Purchasbb and his Tbansfsber, with 

NOTICK. 

Plaintiff states:— 

1. (Allege fraud or misrepresentation.) 

2. That the plaintiff was thereby induced to sell and deKver to the 
said D one hundred boxes of tea, of the value of Rs. 



• See, however, s. 24, Insolvent Act (11 & 12 Via, o. 21). 
t Cootraot Act, 1S72, n. 180. 
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3. That the said represeutatioas were bAae, and were thea koowa 
by the said C D to be so (or negative the words of the representation). 

4. That the said C D afterwards transferred the said goods to the 
defendant E F without consideration (or who had notice of the falsity 
df the representation). 

Wherefore plaintiff prays judgment : — 

i. For possession of the said goods, or for Bs. in case 

such possession cannot be had ; 

2. For Rr. compensation for the detention thereof ; 

3. For costs of suit 



FIFTH DIVISION. 

SUITS FOR SPECIAL RELIEF. 



CHAPTER L 
ABATEMENT OF NmSANCE, 



Form Na 313. 
Ck)infON Form. 
Plaintiff sUtes:— 

1. That the plaintiff is, and at all the times hereinafter mentioned 
was, the absolute owner of the house No. , in Street, in the 
town of 

2. That the defendant is, and at all the said times was, the abso- 
lute owner of a plot of ground in the same street adjoining plaintiff's 
said property. 

3. That on th; day of 18 , the defendant erected 
upou his said plot a slaughter-house, and still maintains the same; and 
from that day until the present time has continually caused cattle to 
be brought and killed there, and has caused the blood tmd offal to 
be thrown into the street opposite the said house of the plaintiff. ' 

4. That the plaintiff has been compelled, by reason of the pre- 
mises, to abandon the said house, and has been unable to rent the 
same. 

Wherefore plaintiff prays judgment that the said nuisance be 
abated. 

F. p.— 31 
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F6rm No. 314. 
Anotheb Form. 
Plaintiff states : — 

1 & 2. (As in preceding form.) 

3. That on or about the day of 18 , the defendant 

erected on bis said plot a factory, and put a steam trip-hammer therein 
and ever since operated said factory for manufacturing purposes, and, 
in so doing, has used said trip-hammer almost daily. 

4r. Tbat the use of said trip-hammer makes so loud a noise as to 
render it impossible, while it is being operated, to hear ordinary con- 
versation in the ptaintifTs house, and causes great annoyance to him 
and his family. 

5. That on the day of 18 » plaintiff notified the 

defendant that such use of said trip-hammer was a nuisance for said 
reasons, and requested him to discontinue its use, but the defeudaoi 
refused sq to do. 

• Wherefore plaintiff prays judgment that the said nuisance be 
abated. 



CHAPTER II. 
ADMINISTRATION. 



Form Na 316. 
By Creditor. 

Plaintiff states : — 

1. That E F, late of , was, at the time of his death, and 
his estate still is, indebted to the plaintiff in the sum of Bs. 

(here insert nature of debt, and secnrity, if any). 

2. That the said £ F made his last will, dated the day of 

18 , and thereby appointed C D executor (or devised his 
estate in trust, &c., or died intestate, as the case may be). 

3. That the said will was proved by the said C D (or, letters oi 
administration were granted, &c.). 

4. Tbat the defendant has possessed himself of the moveable (and 
immoveable, or proceeds of the immoveable) property of the said E F, 
and has not paid the plaintiff his said debt of Bs. 

5. That the said E F died on or about the day of IS ' 
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Wherefore plaintiff prays that an account may be taken of the 
moveable (and immoveable) property of the said E F, deceased, and that 
the same may be administered under the decree of the Court 

When Suit may be Broufifht. — Ad admiDistratioD snit is usually brought 
by a creditor of the deceased soiug on behalf of all the creditors, for which purpose 
their consent is unnecessary, or by a creditor claiming payment of his debt, or by a 
legatee, or one of the nozt of kin, or by a devisee, or the heir ; but a suit by one or 
more creditors on behalf of other creditors cannot be entertained without leave of 
the Court being obtained for its iastitntioo, which must be obtained before hearing.^ 

Persons interested in the estate of a testator, not being the legal personal repre- 
sentative of the testator, will not be allowed to sue persons possessed of assets 
belonging to the testator, unless it is satisfactorily niade out that there exist assets 
which might be recovered, and which, but for such suit, would probably be lost to 
the estate.f 

Praotioe. — ^In an administration by the Court of the property of a deceased 
person, if such property proves to be insufiScient for the payment in full of his 
debts and liabilities, the same rules shall be observed as to the respective rights of 
secured and unsecured creditors, and as to debts and liabilities provable, and as to 
the valuation of annuities, and future and contingent liabilities respectively, as may 
be in force for the time being with respect to the estate of persons insolvent, and 
nil persons who in any such case would be entitied to be paid out of such property 
may come in under the decree for its administration, and make such claims against 
the same as they may respectively be entitled to by virtue of the Civil Procedure 
Code4 



Form Na 316. 
Bt Spsoific Lsqateb. 
Plaintiff states : — 

1. That £ F, late of , duly made his last will, dated the 

day of 18 » and thereof appointed C D executor, and by sucb 

will bequeathed to the plaintiff (here state the specific legacy). * 

^ 2. That said will was proved by the said C D. 

3. That the defendant is in possession of the moveable property of 
the said E F and, amongst other things, of the said (here name the 
subject of the specific bequest). 

4. That E F died on or about the day of 18 . 

* Oriental Bank Corporation v, Gobind, I. L. B., 9 Cal.604. 

t OrienUI Bank Corporation e. Gobin Lall Seal, I. L. B., 10 Cal. 718. 

t C. P. C, s, 813. 
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Wherefore plaintiff picay« that tbp defendant maj be iirdered to 
deliver to bim the said (here name the subject of the specific bequest), 
or that an account may be taken of the moveable (and immoveable) pro- 
perty of the said E F, deceased, and that the same may be adminis- 
tered under the decree of the Court 



Form Na 317. 

Plaintiff states :~ 

1. That E F, late of , duly made his last wifl, dated the 
day of 18 , and thereof appointed C D executor, and by such 
will bequeathed to the plaintiff a legacy ot Rs. 

2. That the said will was proved by the said CD. v 

8. That defendant has possessed himself of the moveable (and 
immoveable) property of the said £ F, and has not paid the plaintiff his 
said legacy of Bs. 

4. That said E F died on or about th^ day of 18 » 

(Prayer as in form No. 816.) 



Form Na 318. 
TiUB Sams— Anotheb Form. 

Plaintiff states:— 

L That A B, of E, in , dtily made his last will, dated the 

day of 18 , whereby he appointed the defendant and H N 

(who died in thd testator's lifetime) executors thereof^ and bequeathed 
his property, whether moveable or immoveable, to his executors, in 
trust, to pay the rents and income thereof to the plaintiff for his life 
and after his decease^ and in default of his having a son .who should 
attain twenty^one^ or a daughter who should attain that age or marry, 
upon trust as to his iofmoveable property for the person who would be 
the testator's heir-at-law, and as to his moveable property for the 
person who would be the next-of-kin, if he had died intestate at the 
time of the death of the plaintiff^ and such failure of bis issue as afore* 
said. 
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£• That the testator died on the day of 18 , and his 

will was proved by the defendant on the day of 18 

8. That the plaintiff has not been married. 

4. That the testator was at his death entitled to moveable and 
immoveable property ; the defendant entered into the receipt of the 
rents of the^ immoveable property and got in the moveable property ; 
and he has sold part of the immoveable property. 

Plaintiff claims : — 

1 To have the moveable and immoveable property of A B admin- 

istered in this Court, and for that purpose to have all proper 
directions given and accounts taken ; 

2 Such further or other relief as the nature of the case may re- 

quire. 



CHAPTER III. 
DIVORCE. 



Form Na Sia 
6t Husbjo^d for a Dissolution on tbb Ground of Adultbrt. 

Plaintiff states : — 

1. That he was, on the day of 18 , at , law* 
fully married to C B^ then C D, spinster. 

2. That from his said mairiage, plaintiff lived and cohabited with 
his said wife at ^ , and at « « and lastly at , in 

» and he and his said wife have had issue of their said mar- 
riage five children, of whom two sons only survive, aged respectively 
twelve and fourteen years. 

8. That during the three yean immediately preceding the day 
of 18 , X T was constantly* with few exceptions, residing in 

plaintiff's house at aforesaid, and on divers occasions, during 

the said perioil, the dates of which are unknown to plaintiff, the said 
C B, in plaintiff's said bouse, committed adultery with the said X Y. 
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4. That no collusion or connivance exists between plaintiff and hw 
said wife for the purpose of obtaining a dissolution of Ibeiir said marriage, 
or for any other purpose. 

Wherefore plaintiff prays that this Honorable Court will decree a 
dissolution of the said marriage, and that the said X Y do pay the sum 
of Rs. 5,000 as damages by reason of his having committ^ adultery 
with plaintiff's said wife, such damages to be paid to plaiuiiff, or other- 
wise paid or applied as to thia Honorable Court seems fit. 

Form of Application for Belief.— There is nothing in the DWor#e Aol 
which expreBsly requires that relief shall be applied for by petition (except in tbe 
case of applications for judicial separation), and section 45 provides that all pro- 
ceedings under the Act shall be regulated by tbe Code of Civil Procedure ; conae- 
quently there is no reason why application for relief should not be made in the 
ordinary form of plaints. 

Juriadiction.— The Court has jurisdiction in all cases where the petitioner is 
a Christian ; it would, therefore, be no answer that petitioner is a Roman CatholiC| 
although t>y the Canon law marriage is indissoluble, but it would be a good plea 
tliat petitioner is an atheist or infidel. It is no objection that the law of the 
country of domicile of the parties, or where the marriage took place, does not grant 
divorce. 

Neceesary Averments.— The plaint should state that there is no collusion 
between the parties f but this does not mean a mutual desire that the petition may 
succeed-; there must be an understanding between the parties. as to the conduct of 
the proceedings, such as suppressing evidence on one side. 

The plaint should specify the amount claimed as damages.f 

Alimony Pending the Suit.— The wife may in all cases apply for alimoDy 
pending thosuit.^ Such alimony must not exceed one-fifth of the husband'u aver- 
age iucome for the three preceding years. It may be ordered to commence from tJbe 
date of the service of the citations, and to run until the final dccree.§ 

In an application for alimony, it is sufficient to set out tbe fact of tbe marriage 
in the petition ; an affidavit to that effect is unnecessary.! 

Bar to Suit— Conduct Conducing to the Adultery.— When ^ husbaii4 
separated himself from his wife, who up to the time of his doing so was a virtuous 
woman, merely because she had run him into debt, and he did not write to her, or 

• Divorce Act^ 1869, a. 12. 

t SpeddiDg o. Spedding and Smith, 81 L. J. P. A M. 96. 

t Divorce Act, 1869, a. 86. 

§ Kelly 0. Kelly, 8 B. L. B. App. 4. 

II Crump V. Cruuip, 3 B. L. B., O. C, 101. 
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nalke ber an allowanoe proportioimtd to bit inoome after he had done ko, it was held 
npjOQ the hiisbaDd's petitioo for dianolation on the gronnd of the wife'a adiilterj, each 
adultery having been committed during anch separation, that bis conduct towards 
bis wife disqualified him from obtaining the relief sought.^ 

Witnesaee.— No witness in any proceeding, whether .a party to the suit or 
tiot, shall b^ liable to be asked, or bound to answer any question tending to show* 
ffaat be 6r she has been guilty of adultery, nnless snob witness shall have already 
giren evidence In the same proceeding in disproof of his or her alleged adultery, or 
anless, in the case of a party to the suit, he or she offer himself or herself as a wit- 
oess.f A co-respondent subpoenaed by the plaintiff doqs not '* offer" to give evi- 
dence under section 51 of the Divorce Act, although he do not object to be sworn.} 

Delay. — ^The presamption of oonnivanoe or indifferenee arising from delay id 
bringing suit fear dissolotion on the ground of the wife's adoltery may always b^ 
removed by an explanation of the oircomstanoes.S 

Application to make Decree Absolute— Arrears of Alimony.— A 
bosband who bad obtained a decree msi for the dissolution of bis marriage with hif 
wife on the ground of her adultery applied to have such decree made absolute. 
At the time this application was made arrears of alimony pendente lite wm'e due to 
the wife. The Court refused to make soch decree absolute antil such arrears were 
paid. J 

Service of Decree on Respondent. — It Is not necessary In order that s 
decree niei for dissolution of marriage may be made absolnte that the decree should 
be served upon the respondent.^ 

Parties— €k>-respondents.— The alleged adnlterer most be made a co- 
respondent, unless plaintiff is excused from doing so on any of the grounds named 
in section 11 of the Divorce Act. 

Intervenor— Practice.— Under the Indian Divorce Act, 1869, a third person 
may show cause against a decree nisi being made absolute, but is not at liberty to 
institute proceedings, €.g,, by obtaining a rule niti to show cause why a new trial 
•hould not be bad, and proceedings stayed. A new trial cannot be granted, there 
being no provision in the Civil Procedure Code for the granting of a new trial. A 
penon acting' at the iostaope of the respondent is not entitled to intervene, or show 
cause against the decree being made absolute, becaase a respondent has no right to 
show cause, and he cannot do indirectly through another what be is not permitted 
to do bimself.^^ 



• HoUoway v. HoUoway, I. L. K., 5 All. 71. 

t See as. 7 aad 51, Divoroe Act, 1869, and 82 and 88 Yic, o. 68. 

X OeBrettoB «. DeBretton, I. L. B., 4 All. 49. 

f Williams «. Williams, I. L. B., S CaL 688^ 

H DeBretton ^. DeBrettoo, mpm. 

% Hioks «. Hioks, I. L. B., 8 Cal. 7581 

•• King V. King, 1. L. &., 6 Bom. 416. 
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Form No. 32a 
By Wifk for Judicul Separation on tab Ground op Adultery. 

Plain tifF states:— 

1. That on the day of * 18 , plamtiflF, then C D, was law- 
fully married to the defendant A B at the Church of in 

2. That after her said marriage plaintiff cohabited with the de- 
fendaat at and at , and plaintiff and herWd husband 
have issue living ol their said marriage, three children (state their 
respective ages). 

3. That on divers occasions, in or about the months of 

and 18 » the defendant, at afi>re8aid,eomimtted adul- 

tery with E F, who was then living in the service of the defendant aad 
plaintiff at their said residence at aforesdd. 

4. That on divers days and times between the day of 

18 ,and the commencement of this suit, defendant has committed 
adultery^ with Q H, and is now living and cohabiting with the said 
GHat* . 

5. That po collusion or connivance exists between your petitioner 
and the said defendant with respect to the subject of the pree^it suit. 

6. That defendant is the owner and possessed o{ the following 
described property (describe it, and state its value). 

7. That the rents and profits of the said property are ef the 
monthly value of Us. 

8. That defendant carries on the business of at , 

and from such business derives the nett annual income of from Rs. 

to 

Wherefore plaintiff prays : — 

1. That this Honorable Court will decree a judicial separation 

to plaintiff from her said husband by reason of bis aforesaid 
adultery, and thai the custody of said minor children be 
awarded to the plaintiff! 

2. That the defendant be ordered to pay to the plaintiff such 

permanent alimony for the m a in t e nance of herself and tiM 
said children as may be just, and that such portion of the 
property herein described as may be sufficient to secure the 
said permanent alimony be settled on the plaintiff and her 
said children, and that pending the determination of this 
suit the defendant be enjoined and restrained from dispos- 
ing of, or in any manner incumbering, the said property. 
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3. That the defeadant pay to plaintiff 8och sam for alimony 

pending this suit as to this HoooraUe Court may aeem jiist.^ 

4. For the oosts of suit 

5. For such other relief as may be just and proper. 

Onstody of Qhildren.— Under section 41 of the Divorce Act, the Court 
may make any t)rder it deems proper for the oastody, maintenance^ and edacatioa 
of the minor children. MThen a wife obtains a decree, and there is nothing to 
impeach her own oonduet, the Coart will allow her to have the custody of the 
ohildren.^ 

PermanMit Alimony r-Se<mrity.*-'Thft Coart may order the hnsband to 
give security for the payment of alimony ;f bat the Coart slioald be very reluctant, 
even sapposiag they have the power, to tie up the property of the husband, and so 
conTert aKmony tnto an absolate interest and eharge upon his estate.^ As to the 
principle ao wbieh the Oeart nrill gnant permaiient aiin»ony, see oases noted below.§ 



Form No. 32J. 
Bt Wifb for JaoioiAL Sbpabation on the Qround of Critbltt. 

Plfdntiff states >* 

1. (Allege marriage.) 

2. That from her said marriage, plaiatifi lived aad cohabited with 
her said husband at until the day of 18 , whea 
flhe se|«rated from her said husband as hereioafter more particularly 
Tnentiooed, and that she and he, the said husband, have had no issue of 
their jsaid marriage. 

3. That from and shortly after plaintiffs said marriage, the said 
C B habitually conducted himself towards your petitioner with great 
harshness and cruelty, frequently abusing her in the coarsest and most 
insulting language, add beating her with his fists, with a cane, or with 
some other weapon. 

4. That <m an evening in or about the month of 18 , the 
J9aid B in the highway, and opposite to the house in which plaintiflF 
-and the said G B were then residing at aforesaid, endeavoured 



• Maoleod V. Haoleod, 6 B. L. B. 818. 
t Dlroroe Act, 1860, s. 37. 

t Fowle t». Fowle, I. L. B., 4 Oal.«60. foUowing Hyde r. Hyde, 4 8. A T. 80. 
§ Ord tr. Ord, 5 B. L. B. App. 84 s Smyth v, Smyth, 5 B. L. B. App. 153. 

F. P.— 32 
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to knock plaintifF down, and was oaly prevoDted firom ao doing by the 
intervention of F D, plaintiff 'a brother. 

(State the particulars of other acts of cruelty, specifying date and 
place for each, and the nature of the act.) 

5. That on the afternoon of the day of 18 , plaintiff^ 
by reason of the great and continued cruelty practised tov^ards her bjf 
ber said husband, with assistance withdrew from the house of her 8a£l 
husband to the house of her father at , and that from and after 
the said day of 18 , plaintiff has lived separate and apart 
from her said husband, and has never returned to his house, or to co- 
habitation with him. 

6. That there is no collusion or connivance between plaintift aod 
her said husband with respect to the subject of the present suit. 

Wherefore plaintiff prays for decree for a judicial sepamtioa 
between her and the said C B and for the costs of suit 

Cruelty Defined. ^Omelty mcaaa aetoal violence of such a character as to 
endanger personal health or safety, or a reasonable apprehension of it.* Words of 
meaaoe, if they raise a reasonable apprehension, will warrant the interference of 
the Court ;t and it matters not whetiier the meaaoe be addressed to the wife or to 
a third person.^ Spitting in the wife's face is gross omelty :§ and so also the 
wilful coram unioation of venereal disease ;|| bat habitaal dmnkenness does not 
amount to legal omelty ,f e^en when accompanied by violence.^^ A false charge by 
a husband against his wife of adultery, although sooh charge is made wilfuUyf 
maliciously, and without reasonable or probable oaose, is not an act amoanting at 
law to cruelty, so as to entitle the wife to a jodioial separation.f f 

Neoessary Averments. -^The cruelty must be specifically pleaded, and i€ 
it is not, the Court will not allow the issue to be raised, or evidence given.^ 



• Milford V. Milford, 86 L« J., F. & M., 80| 1 L. B., P. h D., »6} and aee the lead, 
ing oase Brans «. Evans, 1 Hogg. Cons. 86. 

t Harris o. Harris, 8 Hogg. Cons. 148 s Kirkman «. Kirkman, 1 Hogg. Coos. 40e« 
. % D'Agnilar o. lyAgailar, 1 Hogg. Boo. 770. 

S IVAgailar «. lyAgiiilar, M^)ra ; Cnrtis v. Cnrti^ 1 8w« & Tr. 187; Sannden •• 
Bannders, 1 Soberta 548. 

U Brown «. Brown, 1 L. B., P. & D., 46 s S6 L. J., P. * M<, 18. 

% Hudson «. HndsoD, 8 Sw. & Tr. 814. 

•• Scott V. Soott, 29 L. J., P. & M., 64. 

ft Angnstin v. Angnstin, I. Ii. B.» 4 AU. 874 

Xt Kelly v. Kelly, 3 B. L. B. App. 6. 
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Form. Na 822 

ALL8QATI0N OF DSSCBTION. 

That in or ^bont the year the defendant wilfully and withont 
canae deserted and abandoned the plaintiff, and ever since has and still 
continues to wilfully and withont oanse desert and abandon the said 
plaintiff, and to live separate and apart from her, without any suflloient 
cause or any*reason, and against her will, and without her consent 

Desertion DeflMd*— The desertion most be afipiinet the wish of the party 
ohfui^ng it ;^ merely leaving the wife to live with another woman is not snfficieat 
to ooBstitate desertion rf and the expression "afi^inst the wish'* means oontrary to 
an actively expressed wish,} and although the word abandonment is andefined the 
effoet of claase 9 of section S of Act IV. of 1869 is to introdaoe into the Act the 
view adopted by the Goorts io Bngland in constming the Bnglish Act} 

Besamption of Oo-haUtation when XTnneoeasary.— Altboagh where 
the separation is the act of the wife, or where she of her own free-will assents to 
•.ooaiplete separation, there can be ao desertion ; nor, antil the hnsband and wife 
have again cohabited, ean sobsequent oondoct transform what was a yoloatary 
•eparation into desertion by the hnsband ; yet where the separation was not-broagbt 
aboot by the wife, nor in accordance with her wishes, bat by the miscondoct of the 
husband, desertion may take place withont a resnmption of cohabitation.] 



Form No. 82a 
Bt Wif a FOB Dkrkb of NgLLmr on the Qround of Impotcnct. 

Plaintiff states >- 

1. That on the day of 18 , pluntiff, then a spinster, 
eighteen years of age, was married in fiact, though not in law, to C D, 
then a bachelor of about thirty years of age, at (some place in India). 

2. That from the said day of 18 , until the month 
of 18 , plaintiff vlived and cohabited with the said C D at 
divers places, and particularly at aforesaid. 

a That the said C D has never consummated the said pretended 
marriage by carnal copulation. 



• Diroroe Act, lSe9, s. 8. 

t Ward «. Ward, S7L. J.. P. & M., 58 j Thompson e.Thompsoo, 87 L. J., P.*M.,6S. 

t Fowle «. Fowle, L L. B., 4 Oal. 800. 

§ Fowle V, Fowle, mtpra. 

II Woodc.Wood,I.L.B.,8CaI.486j 10.L.E.485. 
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4. Tba£ at the time of the oelebratioirf)! plaiotiflTB said preieDcled 
marriage^ the s&id C D was, by reason of hie impotency or malfonDation, 
legally incompetent to enter into the contract of marriage. 

5. That there \b no coUaaion or conmvanoe between her and the 
Kdd C D with reepeet to the satyeet of thi* e«itL 

Wherefore plaintiff prays that this Honorable Cbort will declare 
that the said marriage is nail and void. 

Bar to Suit fbr NulUtj.^tiapra of time coapled wfth ati ladfreef motFre 
Cor bringing the flQit is an absolate bat- ^ totvt HipM of tims Is n<yt sn absokite bar 
bnt rtoders necesssry tbe olesreit» strictest, Sttd most oneqalvoeal evUeace of the 
Ss6ts relied on.f 

Impotence.— The impotency mast hsFS ezii^ before tbe nwrrisgej and 
most be, permanent.]: 

Presumption of Impotenee^— If the pkiatiff is vit^ tntoefoy tbe Osorl 

may conolade the respondent to be iBpoteDt.§ 

OohabitatiOtl.^ITo sait for nnllity on tbe ground of impotenoy will be 
entertaiiiiad anless the parties ha^e cohabited for three year8.|[ 

Practice.— If the Impotenoy is denied, an order sfaonld be isaaed to i^pondeot 
requiring him or her to submit to a personal examination,^ and it is of no oonse* 
quenoe that he does not submit.^^ 

Prohibited Degrete^— A marriage between persons which would be Toid 
hi their country of domicile on the ground of consanguinity or affinity is void, 
though celebrated In a country where it is good by law.ff 

In the recent case of Lopes v, Lopez it was held : 

1. That the British laws of prohibited deffrees are not applicable to all 
Christians itt India ; they bind only (European) British subjects and 
, their descendants. 



• H. (falsely called O0v.C,»8w.*&Tr. 006; Si L. J., P. 4 M^ Mi Htfl s. 
Castledon, 9 H. L. 0. 188 ; B. «. T. (falaelj called B.), 8 8w. & Tr. 812. 
t Castledon v. Castledon, 9 H. L. 0. 190. 
X Stagg V, Edgecombe, 82 L. J., P. & M.;i63. 
f N. «. M., 2 Roberts, 
n Sparrow «. Harrison, 8 Curt. 16. 

TH.(falael7caUeda)r.0..29L.J^P.AM^81|S.(falsel7calWBJ i,. BL 81 
L. J., P. k M., 164; 3 Sw. k Tr. 240. *' -^ 



•• Pollard V, Wyboum, 1 Hogg. 727. 
tt Brook «, Brook, 7 Jur., N. a, 818. 
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2. Wbea the partiee are not Earopeaa Britinh tabjects^ or the dencpiifhintfi 

of eaob, they ate regafcUed hy the ouetotnary hiw of the c]ai«8 to wtiich 
they belong ; and, therefore, where the parties are Roman Catholics, the 
laws of that Gharch apply to them. 

3. The words ** prohibited degrees" in section 19 of the Divorce Act, 1869, 

mean the degrees prohibited by the hiw appJioable to the parties to the 
marriage. 



Form Na 324. 

Allegation tbat Formbr Husband ob Wife Living. 

That at the time of the said marriage the said defer>daDt had a 
former vrife (or husband) liviDg, atid that the defendant's marriage 
with said former wife (or husband) was then, to wit, at the time 
of plaintiff's said marriage to the defeodant, in force, and undissolved 
by decree of divorce or otherwise. 



Form No. 325. 
Allegatton of Lunacy. 

iPhat at the time of such marriage he (or she) was a litnatic, and 
incapable of contracting a marrickge, m^ has been (state the duration). 

That the defendant is now perfectly recovered of his (or her) lunacy 
aforesaid, and restored to his (or her) right miad» memory, and under- 
standing, and has been for about months last past, and that since 
bis (or her) restoration to a sound state of mind as aforesaid, the 
plaintiff has not cohabited with said defendant. 



Form No. 32a 
Bt Wipe fob Rebtitutiok of Conjugal Rights. 
Plaiatiff states :-- 
1 ft 8. (Allege marriage, residence; and cohabitation.) 

3. That since the day of 18 , the defendant, without 

any lawfhl cause, hath withdrawn himself, and still does withdraw 
himself, from bed, board, and mutual cohabitation with plaintiff,- and 
has refused, and still dees refuse, to render to her conjugal rights, 
although requested by her so to da 

Wherefore plaintiff prays for decree for restitution of conjugal 
rights to plaintiff from defendant, and for the costs of suit, and for such 
othet and further relief as to this Honorable Court may seem meet. 
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Ohild-Wife:— The Court will refufle to pass a decree for the rc^titatimi of a. 
child -wife to her husband uuless he can prove that she has attaioed puberty.^ 

Deoree-'What to Contain.— According to the English practice, the decred 
should contain an order that, if the decree be not obeyed within a specified time^ 
attachment will issue ; f hot the form given in the schednle to the Indian Divorce 
Act merely requires the respondent to comply with Ae order of the Court within a 
month, and to certify that he has done so. 

Deoree— How Shiforoed.— The decree for restitotion of conjugal righto 
may be enforced by the imprisonment of the defendant, or by attachment of his 
property ; % and when an attachment has remained in force for one year, and the 
judgment-debtor has not obeyed the decree, the property may be sold, and out of 
the proceeds the Court may award the decree-holder such compensation as it thinks 
fit-S 

Limitation.— In suits for restitution of conjugal rights, two years from the 
time when restitution h demanded and refused by the husband or wife^ being of 
full age and sound mind.|| 



CHAPTER IV. 
FORECLOSURE AND REDEMPTION OF MORTGAGBa 



Form No. 327. 
Foe Foubolomjbb or Salb. 
Plaintiff stat^ :— 

1. That by a mortgage-deed, dated the day of 18 , a 
bouse with the garden and appurtenanoea (desoribe the same), situated 
within the jurisdiction of thia Court, were conveyed by the defendant 
to the plaintiff, his heirs (or executors, administrators), and assigns, to 
secure the principal sum of Rs; , together with interest there- 
on at the rate of Rs. per centum per annurU, subject to redemp- 
tion upon payment by the said defendant of the said principal and 
interest at a day long since past. 

2. Thai there is now due from the defendant to the plaintiff tke 
sum of Rs. for principal and interest on the said mortgage. 

• SuDtosh Bam Doss v. Gera Pattuok, 23 W. B. Ht. 

t Olieny «. Gheny, 28 L. J., P. & M., 141. 

t 0. P. 0., s. 260. 

§ 0. P. 0., ib. 

II Art. 85, LimiUUiioa Act, 1877. 
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PlaiDtiff prays : — 

(a) That the Court will order the defendant to pay him the said 
sum of Bs. , with such farther interest as may accrue 

between the filing of the plaint and the day of payment, 
and also the costs of this suit, on some day to be named 
by the Court, and, in default, that the right to redeem the 
* said mortgaged premises may be foreclosed, and the plainti£F 
placed in possession of the same premises ; or, 
(6) That the said premises may be sold, and the proceeds applied 
in and towards the payment of the amount of the said prin- 
cipal, interest, and costs, and that, if such proceeds shall not 
be sufficient for the payment in full of such amount, the 
defendant do pay to the plaintiff the amount of the defi- 
dency with interest thereon at the rate of six per oent. per 
annum until realisation, and that, for that purpose, all 
proper directions may be given and accounts taken by the 
Court 
Mortgages— How BflBsotedL— In those prorfnoes where the Transfer of 
Property Act, 1882, is in force, a mortgage, wbsQ the priooipal money secored is 
one hoodred rupees or apwards, can be effected only by a registered iDStmroent 
aigned by the mortgagor, and attested by at least two witoessos ; when the priooi- 
pal money secored is lew than one hnndred rupees, a mortgage may be effected 
either by an instrument signed by the mortgagor, and attested by two witnesses, or 
(ezoept in the case of a simple mortgage) by deliTory of the property.^ 

Mortgagor's Bemedies,— The fact that a money-decree has been obtained 
to a bond by which property has been mortgaged does not destroy the lien on that 
property, and therefore it is open to a plaintiff to establish his right on the bon<i as 
well as on the deoree.f Bbt when the mortgagee proceeds to satisfy such decree 
by the sale of his security, the interests of both himself and his judgment- debtor in 
the said seoority pass to the aoot^on-pnrohaser,^ unless the auction-purohaser had 
notice of the mortgage.^ 

Demand.— The mere fact that the period limited in a mortgage by a deed of 
conditional sale haf expired without its being satisfied does not absolve the mort- 
gagee from the obligation of making a demand for payment of the mortgage-debt 
before the institution of foreclosure-proceedings. | 

• 8.69. 

t Hasoon Arra Begum tr. Jawadoonissa Satooda Khandao, I. L. R., 4 Cal. S9; 
ifyud Bmam Momtaaooddeeu Mahomed v. Biyooomar Dass, 14 B. L. B., F. B., 406. 
X Nartidaa Jitram ». G. Joglekw, I. L. B., 4 Bom. 57, and oases there cited. 
§ Bi^kisbore Shaha v. Bhadoo Noshoo, I. L. B., 7 Cal. 78. 
H Behari Lai «. Beni Lai, I. L, B., 8 All. 408. 



Digitized by VjOOQ IC 



456 my. Vr-^mTS for spsoia l relief. 

Parties. — It is advisable for a mortgagee, thoagh it is not iiictinbeiKt oil him, 
to make all sabsequeot iaoambrftiioero purtMs ;* it i« notiocombeni on him to search 
tat sabsequeat incumbrancera in order to make them pariiM to the suit. In the 
abseDce of notice, he would properly proceed against the person primd fade liable 
to him ; and the mere registration of a sabseqaent sale or mortgage wonld not 
smoant to noticcf He should, however, make the persons !n possession pardee.J 
By section ^ of the Transfer of Property Aet i^ persons having an interest In the 
pioperty most be made parties w, aU enita feialii^ therelo, prortded ttnt the phunt* 
iff has notice of such interest. 

Aooounts.— The necessity on the part of the mortgagee to noeoent only 
arises, >ir«%« when the mortgagor has deposited the principal, leaving the qaestion 
of interest to be sett tied on an adjustment of accounts ; seeondfy, when he has de- 
posited all that he admits or alleges to be due ; and, t^cUy, when be pleads and 
undertakes to prove that the whole of the principal and interest have been liquidated 
by Hie nsaf met of the property-^ By the Transfer of Property Act, section 76, a 
ttortgagee in possession must keep ecotirate aecoaots, eiid gife the mortgagor oopiee 
en demand. 

In taking an account, it Kes upon the mortgagee to prove what is due from the 
mortgagor In respect of principal aud interest. || 

In taking the aceouats, 'mtotwi is, «8 a geonrai jMe, allewed <» the payn^its 
of both partiea. There are two modes in either of wliioh the aoconets may be made 
up. They may be permitted to run on from the date of the loan to the date el 
settlement, interest being allowed te the one party on the whole earn lent, and to 
the other on the auras realized over and above the interpiit to which the mortga^^ 
is entitled from the date of realization ; or the amount collected by the mortgagee 
in possession may be carried first to interest, and after paying that, to the liqaida- 
tion of the principal, the account being closed at the end of each year, and there 
being allowed from year to year only reduced interest on the reduced prindpaL 
The result attained by these methods is the same. 

In a suit by a second mortgagee against his mortgagor and a third BiortgagaQ» 
asking for an account and sale, the Court directed an account to be taken not oniy of 
what was doe to the plaimifiE, but also of what was due if the third morlgagee.f 

Interest. — Upon an adjustment of accounts between <he fender and borrower 
upon any mortgage or conditional sale of landed |iroperty, oir other oontoMst what- 
soever, interest sbaU be calculated at the jrate stipelated therein, or, if no rate bee 
been agreed upon, at snob ni*te as the Ooort shall deem leasenabJe^ 

*• Khub Chand «. Kalian ©as, par Turner, J., t. L. B., 1 AH. 240 at p. 245. 

t 8. B. Shringarpnre v. 8. B.Pethe, I. L. B., 2 Bom. 662. 

t Bam Yad Singh v. Lalk SaAigram Singh, 16 W. B. 98. 

§ Forbes v. Ameerooniesa, 10 Moore's Isd. Ap. 340 ; 6 W. B. 47. 

II Qaoga Mnlik v. Bayi^, I. L. B., 6 Bom. 669. 

f Anhindro Bhoosnn Ohaittoijes t;. OhimnofdoU Johnny, I. L. B., 5 CaL 101. 

•» Act XXVm. of 1866. s. 6. 
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When a day ra flpccified in the raortgage-bond for the payment of the princi- 
pal and interest at a stipulated rate, the Ooiirt may, in ita discretion, award interest, 
from the due date, at such rate as it thinlis fit, and is not bonnd to award interest at 
the stipulated rate.^ 

In suits to recover the principal and interest of a loan secured by a mortfj^a 
of immoveable property, interest for twelve years is reooFerable by virtue of 
article 132 o& Schedule II of the LimiUtion Act, 1877. 

Marshalling. — ^The doctrine of marshalling does not apply as between a 
mortgagee and attaching creditors who hold mere money- decrees.f 

Appointment of Receivers.— The Coart may, nnder section 44 of the 
SpociBc Relief Act and 503 of the Civil Procedure Code, appoint a receiver, when it 
appears necessary for the realization, preservation, or better custody or managomeut 
of any property, moveable or immoveable. 

A receiver will not be appointed as against a first mortgagee rightly in posses- 
sion unleAB ho has been paid off or refu^M to accept what is due to him ; or cannot 
aatisfactorily show that anything or what is still dne to him4 

Power of Sale in Mortgage. —In those provinces where the Transfer of 
Property Act, 1882, is in force, the validity of a power of sale in a mortgage is deter- 
mined by section 69 of that Actj before that Act, it had been held that a sale, with- 
out the intervention of a Court of Justice, of mortgaged lands sitnate in the Mofus- 
eil of Bombay, under a power of sale contained in an indenture of mortgage in tlie 
ordinary English form, was valid, if due notice were given to the mortgagor of 
the mortgagee's intention to sell, and the sale were fairly conducted. § And the 
mortgagee could not be restrained from exercising sncb power of sale because the 
mortgagor had filed a snit for redemption, and injimction would only issue if 
tlie mortgagor paid the amount due into Court, or gave primd/acie evidence of 
f rand or unfairness in the sale.H 

B suitable Mortgages. — Purchasers, however remote, though with notice 
of a prior equitable mortgage, from a bond fide purchaser for value without notice, 
hold the property free from the equitable mortgage.^ 

Test for Registration.— In detennining the question whether a document 
Bhoold be regintered, it is the value of the interost created, and not the considera- 
tion paid, which must be regarded. When the consideration named in a mortgage- 
bond is below Rs. 100, but the least sum payable for principal and interest is. over ^ 

* Deen Doyal Lall 9. Het Narain Singh, I. L. B., 2 Cal. 41. 
t Knstodass Kandoo v. Bam Kant Boy Ohowdhry, I. L. B., 6 Oal. 142. 
t Beroey o. Sewell, 1 J. and W. 617 s Oodrington v. Parker, 16 Yes. 469; Hills v» 
Moore, 15 Beav. 175. 

§ Pitamber Narayeadas 9. Vanmali Shanqi, I. L. B., 2 Bom. 1. 

II Jagjivan Nanabhai 9. Shridhar Balkrishoa Nagarkar, I. L. B., 2 Bom. 252. 

T Dayal Jairaj v, Jivraj Batausi, X. L. B., 1 Bom, 237. 

[f^itffedT^OOgle 
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Rg. 100, the registration is compiilHory ;* where, therefore, the principal sectired is 
helow Ra. 100, Aiiii the ob1is:or, though not honnd to pay the principal aiul infereat 
before a certain date, iB not prevented from paying the principal debt imnied1ateljr« 
registration is not compiil8or3\f 

Effect of RegiBtration.— Registered instmmeats take e^ect against any 
oral agreement or declaration relating to the property except when accompanied or 
followed by delivery of possession ; and registen*d instruments take effect againal 
unregistered documents relating to the same propertj, whether the dilcament be of 
the same natnre or not4 

The reason for the exception mada by the Registration Act in favour of m 
oral agreement accompanied by possession la, that by such posseesion the partiea 
who rely upon a subsequent registered deed, had, or might, if they had t>een muiott* 
ably vigilant, have had, previously to their entering into tlieir contract with the 
Vendor and to their taking a convey anoe, notice, by the fact of such possession, that 
there was some prior claim to the property. Therefore, when they had actnal 
notice of a prior oral agreement, although unaccompanied by possession, the objeet 
pf the Legislature is fnlly attaine<l.§ 

Ordinarily, registration amounts to notice, and is an equivalent for possession ; 
but this rule cannot be applied to cases where the registration of tlie instrument 
earlier in date has been effected subsequently to the execution of the in^tniment set 
up against itj| because it could not have operated as notice to the subsequent pur* 
chaser (or mortgaged) .f 

A subsequent registered purchaser or mortgagee cannot avail himself of the 
registration of his deed against a prior unregistered purcluwe or mortgage of which be 
had notice ^ nor even against a prior agttement fin* iaU of which he had nolioe.tt 

An instrument, the registration of which under the Registration Act, 1871, was 
compulsory, if duly registered, takes effect against an inntrnment of prior date, the 
registration of which, under the Act of 1871, was opitoual, and which is not regia- 
tered ;^ and a document registered under the Act of 1877 takes effect as against a 
document, the registration of which, under the Act of 1871, was optional, and which 
was not registered thereunder.§§ 

* Kattamnri Jagappa e. Padala Latohappa, I. L. U., 9 Mad. 119 i bat see Habile 
nllah V. Nakohed Rai, I. L. B., 6 All. 447, overraling Uamiuat Singh v. Sewa Sam, I. li« 
B., 3 All. 167. 

t Sadagopayyangar 0. Dorasami Sastri, I. L. B., 5 Mad. 214 1 Ahmad Bakhdi «. 
Gobindi, I. L. B., 2 AU. S16. 

X Begistratioo Aot, 1877, ss. 48 and 60. 

% Wamao Bamohandra o. Ohoiidiba Krishui^i, 1. L. B., 4 Bom. 187. 

II Ijftkff^mft.n<iA« Sampohand v, Dasrat, I. L. B.> 6 Bom. 168. 

% Hasha v. Bagho Ambo Gondhali, I. L. B., 6 Bom. 166. 

•* Shivram v, Gtenn, I. L. B., 6 Bom. 616. 

ft Ghander Nath Boy e. Bhqymb Ohaader Surma Boy, I. L. B., 10 Cal« Kl i 
Bolaoo 9. Lala Bam Lai, 7 0. L. B. 481. 

Xt Bori Lai v. Umed Siogh, I. L. B., 6 All. 166 ; HabibaUah «. Nakohed Bai, L U B., 
6 All. 447 ; but see Sri Bam v. Bhagirath Lai, I. L. B., 4 All. 287. 

§§ Abdal Rahim v. Zibaa Bibi, I. L. B., 6 All. 598. 
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Bflbot of Fraadaleat Begistration. — Refpstratioo cannot confer vali- 
dity apoo an inttrnnii^nt which it uUra 9tr«#, or illegal, or fnuntnlent. Persoos 
dalmlng nnder a regiAtered doonmcot which has heen given, accepted, and regis- 
tered, in fraud of a third party, and in collusion with the grantor, are not entitled 
to the benefit of section 48 of the Registration Act ; and, therefore, the regintration 
of a dooament of title, which has been procored in fraud of a party poMesning a 
prior equitable title» and with aotnal notice of his prior eqnitable title, does not 
deprive such«party of his priority.^ 

Registration of Beceipta. — Recaipts passed hy a mortgagee for snms 
paid on account of the mortgage-debt ara not inadmissible in evidence for want of 
mgistratioB nnder Act III. of 1877, saattoa 17, for the purpose of estoblishing the 
aalisfBetion of the mortgage-debtf 

Begistratioii of Agreement to Mortgage.— An agreement to mortgage 
is admissible in evidence without registration ; but for the purpose of proving an 
equitable title it must be registered before it is available in evidence.^ 

Registration of Assignments.— Registration of an assignment of a de- 
cree for the sale of mortgaged property is an instrument the registration of which 
is compulsory .§ A deed of assignment for a consideration less than Rs. 100 of a 
mortgage for a consideration of Rs. 100 or upwards does not need registration. || 

Bvidenoe of Sale or Mortgage.— Although verbal evidence is ordinarily 
inadmissible to contradict a written contract, yet when a document appearing on its 
face to be an absolute sale is all^^ to have been intended by the parties as a mort- 
^ge, parol evidence of the intention is admissible.^ 

AoqnisitiOQS. — ^Under the English law, which, so far as it rests on princi- 
ples of equity and good oonsoienoe, may properiy be applied in India, it is recog. 
ilised as a general rule that most aeqniaitions by a mortgagor enure for the benefit 
df the mortgagee, and conversely that many acquisitions by a mortgagee are in like 
manner to be treated as aocretioos to the mortgaged premises or substitutions for 
it, and tfierefore subject to redemption.** 

Bottomry Bonds. — No suit can be brought in the ordinary Civil Courts on a 
bottomry bond ; such suits should be brought in the Admiralty Courtfl.ff 

* Wamaii Bamohnndkra «. Dhondiha Krishniiji, I. L. B., 4 Bom. 127. 
- t Aeikk Oogunftur All e. ICahomed Tassen, 20 W. B. 884; Faki v. Kboin, I. L. B., 
4 Bom. 600 ; Venkayayyar Venkalarama e. Ohimalambi, 7 Mad* H. C. B. 4 ; but see canira 
Dulip Smgh e. Durga Prasad, I. L. B., 1 All. 449. 

t Bengal Banking Oorporiion e. MaoKeriich, I. L. B., 10 Cal. 81S. 

f Gopal Naimyin 9. Trimbak Sadashiv, I. L. B., 1 Bom. 267. 

y Saira Knouji e. Visram Hajgavda, I. L. B., 2 Bom. 97. 

% Kaeheenath Chaiteijee e. Chnndy Chorn Baneijee, 6 W. B., C. B., 68; Baksn 
liaksman v. Govioda Ka^fi, L L. B., 4 Bom. 504. 

•• Baja Ktsbendait Bam e. Bi^lfumtaz Ali Khan, I. L. B.,5 Cal. 108 ; and see seo. 
iioa 6S, Transfer 'of Properiy Act, 1882. 

tt Gladsion o. Harrison,.24 W. B. SO. 
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Liimitalion.— In a suit by a mort^^ee for foreclosare or sale, sixty years 
from the time wbea the money secnred by the mortgage becomes due.* 



Form No. 328. 
The Samb— Anothibb Form. 
Plaintiff states : — 

1. That on the day of 18 , the defeDdant A B exe- 
€uted to the plaintiff a protnissoiy note, conditioned to pay hitn Rs. 

in years with interest at per cent, per annum, pay- 
able half-yearly. 

2. That, for securing the payment of sMd note, the defendant A B 
executed to the plaintiff a mortgage of the same date upon (desciibe 
the property). 

3. That the interest on the said sum mentioned in the said pro- 
missory note and in the said mortgage has been paid down to the 
day of . * 18 , but nothing more has been paid tliereoh ; and 
the principal sum mentioned in said promissory note and mortgage, 
together with interest thereon from the day of 18 , has 
not been paid by defendant. 

4. That the plaintiff, on the day of 18 , paid on said 
premises the sum of Rs. for taxes duly levied thereon, which 
were a charge upon said premises legally attaching thereto ; aud the 
said sum of Bs. taxes so paid by the plaintiff, and interest 
thereon at the rate of per cent per annum from the day (^ 

18 , has not been paid by the defendant to the plaintiff. 

6. That the defendants (here insert the names of other claimants 
and incumbrancers) have, or claim to have, some interest or claim upon 
said premises, or some part thereof (as purchasecs, mortgagees, judg- 
ment«creditors, or otherwise), which interests or claims are subsequent 
to and subject to th^ lien of the plaintiff's mortgage. 

Wherefore plaintiff p^ys for judgment and decree, 

1. That each of the defendants, and all persons claiming nnder 
any of them, subsequent to the execution of said mortgage, 
may be foreclosed of all equity of redemption or other inter- 
est in the said property; 

• Art. 147» Limilatkw Aot» 1877. 
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2. That the same may be sold, and the proceeds applied to the 

payuieut of the amouot due on the said uote aud mort- 
gage; 

3. That if there be any deficiency, the defendaut A B pay the 

same. 



Form No. 320. 

Allrqation ok Inbukancb by Plaintiff. 

That the defendant did not keep the premises insured, but, on the 
contrary (suffered the insurance to expire on the day of 
18 ), in consequence whereof the plaintiff caused them to be insured 
in the Company for the term of from the day of 

18 , and paid therefor the premium of Re. 



Form No. 330. 
FoH Redumption. 
Plaintiff sUtes: — 

1. That on the day of 18 , he executed to the defend-^ 
ant a mortgage upon certain property in the town of , de- 
scribed as follows , to secure the payment of Rs. in 

years, with interest at per cent per annum.' 

2. That on the day of 18 , he tendered to the defend- 
ant Rs. , being the principal of the said mortgage with inter- 
est from the date thereof to that time, and requested the defendant to 
acknowledge satisfaction for the same, but he refused to do so. 

Wherefore plaintiff prays that he may redeem the said premises, 
and that the defendant may be orderec^ to re-convey the same to him 
upon payment of the said sum of Rs. , and interest, upon a day 

to be named by the Court, and that the Court will give ail proper 
directions for the preparation and execution of such re-conveyance and 
doing such other acts as may be necessary to put him into possession 
of the said premises, freed from the said mortgage. 

When Right to Redeem Oommenoes.— The general principle as to 
redemptioa and foreclosure is, that, in the absence of any stipuliition, express or 
implied, to the coirtrary, theriglitto redeem, and the right to foreclom-, arec<»-exie!i- 
wve. A mortgage-deed stipulated that the mortgagor would pay tlio debt, with 
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interest, within ten years, nnd redeem ^e mortgaged property ; • enit institnted 
before the ten years had e1ap««ed was held to be kinsiistainahle, hecanse prpmatnrely 
institnted, the mere use of the word " within" not being a sufficient indication nf 
the intention of the parties that the mortgagor might redeem in a less period than 
ten years .♦ 

Parties— A suit for redemption bronght by the assignees of the eqnity of 
redemption cannot go on to a due determination ubtil all the mortgagors are made 
parties.f 

Second Suit to Redeem.— Where, in a suit for redemption of a mortgage, 
a decree was passed by consent to the effect that tlie land was redeemable apoo 
payment of a certain sum oU a certain date, but there was no direction in the decree 
that in default of payment the mortgage be foreclosed, and the decree was not 
execnted, and, after three yeirs, the right, title, and interest of the mortgagors io 
the knd was purchased in execution of a decree by the plaintiff, who therenpoo 
Bued the mortgagee to redeem the land, it was held that the plaintiff was entitled 
to redeem.]; 

Ck>urt-fee.— In a suit by the purchaser of the equity of redemption to 
redeem, the Falue of the subject matter of the suit, for the purposes of the Court 
Fees Act, is not the market-Yaliie of the land, but the amount of the mortgage* 
money.§ 

Bepairs.— In a redemption-suit a mortgagee is entitled to credit for reason- 
able costs of repairs, if he renders an account of rents and profits.) 

By section 76 of the Transfer of Property Act| 1882, a mortgagee is bound to 
keep the premises in repair out of the surplus rents, if there be such. 

Limitation.—- In a suit against a mortgagee to redeem, or to recover poftses- 
sion of immoveable property mortgaged, sixty years from the time when tlie rig^ 
to redeem or to recover possession accrues.^ 

• Vacya V. Vadju, I. L. B., 5 Bom. 22. 

t Bam Baksh Singh v. Mohant Bam Lall Doss, 21 W. B. 428. 

\ Periandi v, Angappa, I. L. B., 7 Mad. 428. 

§ Knbalr Siugh o. iltma Bam, I. L. B., 5 All. 832. 

II Lakuhman Bhisaji v. Kari Dinkar Desai, I. L.*B., 4 Bom. 684. 

% Art. 148, Limitation Aot» 1877. 
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CHAPTER V. 
INJUNCTION. 



Form No. 831. 
Fob Rkstoration of Muyeablb Puopkkty Thkeatened with 

* DksTUUOTIOM, AMD FOB AN IkJUMOTIOK. 

Plaintiff states :^— 

1. That plaintiff is, and at i^ll times hereinafter mentioned was, the 
owner of a portrait of bis grandfather, which was executed hj an emi- 
nent painter, and of which no daplicate exists (or state any facts show- 
ing that the property is of a kind that cannot be replaced by money). 

2. That on the day of 18 , at , be deposited 
tiie same for safe keeping with the defendant. 

d. That on the day of 18 , he demanded the same 

Arom the defendant, and offered to pay all reasonable charges for the 
storage of the same. 

4. That the defendant refuses to deliver the same to the plaintiff, 
and threatens to conceal, dispose of, cot, or injure the same if required 
to deliver it up. 

5. That no pecuniary compensation would be an adequate compen- 
aatiou to the plaintiff for tlie loss of the painting. 

Wherefore plaintiff plays for decree : — 

1. That the defendant be restrained by injunction from disposing 
of, injuring, or concealing the said painting. 

2. That he return the same to the plaintiff. 

When lojanotion will be €hrante4.— The grant of temporary hijtroc- 
tions is regulated by sections 492 and 493 of the Civil Procedure Oode, and all that 
need here be said respecting them is that they will not be granted except in cases 
where, unless the defendant be at onoe restrained by an injunction, irreparable in- 
jury or inconvenience may result to the plaintiff before the suit can be decided 
upon its merits. 

TIte granting of perpetual injunctions is a matter for the wise discretion 
of the Court ; it is a remedy which should bo guarded with extreme caution, and 
applied only in very clear cases.^ 
^^■— ^^^ ■ I ■ 1^—— — — — ^— ^— ^— ^— ^ 

• % Story's Bq. 969. 
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Partnership.— In partnerehip-snits one partner will be reetraioed from carry- 
ing on the concern for any other pnrpose than winding np ; from damning the 
vahie of the good-will, if it ought to be sold for the benefit of all ; from impro- 
perly ejecting the representatives of his deeeased oo-partner ; or from misapplyins 
the assets to his own use and their detriment : an^ they, on the other hand, will Im 
restrained from using property really belonging to the partnership, though standing 
10 the name of the deceased partner.^ 

Trusts. — In cases of trusts, it is the dnty of a trustee, if a breach of trust is 
threatened, to prevent it by obtaining an injunction, and if a breach of trust baa 
.been already committed, to sue for the restoration of the trust fund, or take other 
active measures for that end ;t where the trustee is about to do an act nnaathorised 
by the true scope of the trust, the beneficiary may obtain an injunction to restrain 
the tnistee therefrom.]: 

Trespass. — In cases of trespass, injunction will be granted where pecuniary 
compensation would not afford adequate relief, or when it is probable that pecuni- 
ary compensation cannot be got ;§ so, where the plaintiffs had purchased, and were 
In possession of, private fami^v-vaults or crraves, in perpetuity, in a private burial' 
ground annexed to a chapel, but wln<-h was closed from further use, and the trustees 
wore proceeding to level the groimd, and remove the tombstones, they were re- 
strained from removing those belonging to the plaintiff.J The Court will also in- 
terfere by issuing an injunction in a case of trespasH in order to prevent a raultipli- 
<3ity of suits,^ as in the oase where a man sets up an exclusive rights and the alleged 
trespassers are numerous ;^^ but in such a case, if the plaintiff asks for an injuno- 
Hon pendente lite, it will not be granted, unless it is clearly shown that the parties 
to be restrained will not suffer in the meantime, nor where plaintiff has shown a 
want of diligence in establishing his exclusive right.f f 

Light and Air.— Any act by which the control of light and air are taken 
out of the hands of the person entitled to them, or by which the access of light 
and air to the window of a dwelling-house is interfered with, \8primAfaeie an injury 
of a serious character, and no precedent warrants the substitution of damages for 



• DeTastet v. Bordenare, Jao. 516 ; Turner v. Major, 3 Giff. 442 j Elliot «. Brown, 
8 8wan489n; Harts e. Shrader, 8 Yes. 817; Aider©. Poaraore, Swan 3489n; Lind. on 
P. 1006. 

t In re Chertsey Market, 6 Priee 279 j . Lewin on Trusts, oh. xii. 

t Balls e. Strutt, 1 Hare 146 ; Lewin on Trusts, oh. xxv. 

§ See ols. e and d, b. 64, Specifio Belief Aot, 1877; Hodgson ©. Dace, 2 Jur 
N, S., 1014. 

II Morlard e. Biohardson, 2 Beav. 696. 

f See ol. «, 8. 64, Specific Belief Aot. 

•• See illus. p, s. 64, Specifio Belief Act ; Lord Tenham v. Herbert, 2 Atk. 483. 

tt Hanson v» Gardiner, 7 Ves, 309. 
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tott injmicticm tn bitcTi a case againgt the plaintiff's wi11> The probability that the 
defemiaot will suffer greater loss foy obeying the injkinction, than the plaintiff, if 
his claim could be reduced to money, would suffer by being awarded a money-com- 
pensation, is no gfound for depriving the plaintiff of a mandatory injunction in his 
favour, except under special oiroumstaooes.f 

Sea-fishery.— The District Court may, when the defendants reside within 
its local jurisdiction, try a suit for damages, and restrain by injunction an alleged 
illegal disturbance of the plaintiff's right to fish and use fishing stakes and nets 
fixed in the sea below low- water nark alid wUhlii \\jit^ miles df it.^ 

Noisaiioe— Who are Liable tbr.^See the notes under this head in the 
diApter on Nuieanoes. (Ohap. VI., page 214, form 289.) 



Form No. 332. 
f'oR AN Injunction Restraining Waste. 

Plaintifi'slAtea:— 

1. That he is the absolute owner of (describe the property). 

2. That the defeodant is in possession of the same under a lease 
f^om the plaintiff. 

3. That the defendant has cut down a number of valuable trees, 
and threatens to cut down many more for the purpose of sale, without 
the consent of the plaintifi*. 

Wherefore plaintiff prays for decree that the defendant be restrain- 
ed by injunction from comroittitig or permitting any further waste on 
the premises, and for the costs of suit 

Mortgagors— A mortgagor hecomes liable for commissive waste when the 
seonrity becomes iasafBcieDt.§ 

Mortgagees.— A mortgagee in possession will be restrained by injunction 
from committing waste, if he does not apt>ly the proceeds in sinking the interest 
and principal of his mortgage.) 

T0&a]ltS.-^A lessee is liable for commissive waste.^ 

■ • ■ • - - - - ' ■ ■ 

• NMd Kiahor Balgovan 0. Bhilgabhai f <«nValabhda8, 1. L. B., S Bom. 96 ; Jam. 
nadaa Sbaokarlal 0. Yrybha Khan Shttikarlal, I. h. B., t Bom. 183. 
t Jamnadas Shaokarlal v, Vr^bha Khan Shankarlal, aupr4. 
% Baban Mayacha «. Nag» Shrayaoha, I. L. B., 2 Bom. 19. 
§ See 8. 66, Trapsfer of Property Act, 1SS2. 
II Farrant o. Lovel, 3 Atk. 728. 
Y See cl. o, s. 108, Traosfer of Property Act, 1882. 

r. p.~S4 f^ T 
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Joint Owner8.~Ao injunclion will be granted to restrain a joint 

committing eqnitable waste,*. but not lepil waato.f 



Form No. 333. 
To Rbstrain thb Use or PLAiNTfFF's Tradb-makk. 

Plaiiitiif states : — 

1. That before, and at the times hereinafter mentioDed, at , 
the plaintiff manufactured and sold for profit large quantities of pen- 
knives, which be was accustomed to mark with a certain trade-maik, 
that is, with the words impressed in a bracket a|>on the blades 
thereof (or with a device of , deeeribe the trade-mark aaed by 
the plaintiff according to the fact), in order to denote that they were 
manufactured by him, and to distinguish them from articles of the same 
kind manufactured by other persons, and the plaintiff enjoyed great re- 
putation with the public on account of the good quality of the said pea- 
knives, and made large profits by the sale of them.. 

2. That the defendant has, at various times sinoe the day pf 

.18 , and still continues, wrongfully and fraadolentJy, tmd 
without the consent of the plaintiff, to manufacture at , isvfe 

quantities of pen-knives, and caused them to be marked with the words 

impressed in a bracket upon the blades thereof (or, with the 
device of , describe the mark used by the defendant), in imita- 

tion of the said trade-mark of the plaintiff, and in order to cause it to 
be believed that the last-mentioned pen-knives were manufactured by 
the plaintiff, and wrougfuUy and fraudulently sold, and continues to sell, 
the last-mentioned pen-kuivea as for pen-knives manufEu^tuied bj the 
plaintiff. 

3. That by reason of th^ premises the plaintiff was prevented from 
selling great quantities of the said pen-knives manufactured by him, and 
lost the profits, amounting to Bs. , which he wouM otherwise 
have gained by the sale thereof, and has been injured in his reputatioD 
ia his said business by reason of the said pen-knives so manufactured 
and sold by the defendant being inferior in quality to those manufac- 
tured by the plaintiff. 



• So© fll. n, s. 54, Speoifio Rolief Aot, 1877. 
t Job r, Patton, L. B^ 20 Eq. 84. 
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I^rftSe-mark Defined.— The Ptoal Code, sectioD 478, defioes a trade-mark 
M a mark ased for denoting that goods have been made or manufactured by a par- 
ticulib' flersoQ, or at a particalar time or place, or that they are of a particular 
quality. 

When Suit Uea— In Bn^Hand it haa been doubted whether there is or is 
not property in airade»mark ; and the beat opinion eeema to be that there is no pro- 
perty in a trade-mark iteelf apart from, or except when applied to, goods of the kind 
to which it haa been appropriated by Its inventor ; tboa, if another applied the same 
mark to a totally different kind of article, it would be no invasion of the right to use 
^he mark.^ Section 54 of the Specific Relief Act enacts that for the purpose of that 
secttoo a trade-mark is property ; but this would probably be interpreted in the sense 
4iidioated in the English rule given above. 

The principle governing all casea In Ssgland is that the injury to the plaintiff 
Msea only when the ptmintiff haa, hf Um appropriation of a particuUr trade mark, 
fijied in the market whei* hia gooda ara sold, a conviction that the goods so marked 
were manufactured by him, and the defendant, by the use of similar niarks, induces, 
or is likely to induce, the public to purchase his goods in the belief that they are those 
of the plaintiff.t The question is whether there is such a resemblance as was either 
intended, or is calculated, to deottva ordiaary persons so as to induce them to purchase 
the defendant's g«>ods under the snppoaltioa that they are the goods of the plaintiff ; 
and, if so, no special damage need be proved ;% if the resembUnce is calculated to 
mislead incautious purchasers, that la enough, and an injunction should be granted, 
afthoogh no purchaser haa actually been misled ; for the very life of a trade-mark 
depends upon the promptitttde with which it is viadicated.§ 

Where plaintiff had adopted a certain trade-mark, and his gooda had beooroa 
favourably known under the name of ^ Talwar Shirting^" and the defendants adopt<>d 
a mark not very closely resembling plaintiff's mark, but calcuUted to cause defendant*s 
goods to bear in the market the same name as those of the plaintiff, a perpetual in- 
junction was granted.) 

Bvidenoe.— Where a trader specially selects and appropriates to himself, for 

' the pnrpeee of distinguishing his goods, a particular device, that device becomes his 

• trade-maik proper, and no one dae is allowed to use it But if, without any such 

special selection and appropriation, the goods of the trader do in fact happen to bear 

some particular mark, and this mark has come to, be associated by the public with the 

trader's name, so that all goods bearing that mark are supposed to come from him, 

* Collins and Go. e. Brown, 3 K. and J. 428 ; see also Leather Co. e. American Leather 
Cow, 4 D.J. and 8. 137; 10 Jnr., N. &, 81 1 11 Jar., N. a, 513 1 HaU e. Barrows, 4 D. J. 
and 8. 150. 

t Singer M. Co. e. Loog, 18 Ch. D. 395 ; see alao the leading case on trade-marks 
Ofoft s. Day, in Tador's L. 0. on Hero, and M. L%w. 

t Seixo e. ProveMode, L. B., 1 Oh. 92 ; Cope e. Bvans, L. B., 18 £q. 188 ; Siegert v. 
Friedlaoder, 7 Ch. D. 801 ; Braham e. Beaohim, 7 Oh. D. 848. 

§ Johnson e. Orr Ewing, 7 App. Cas. 319. 

II T. A. Taylor v. Viraaami CheHi, T. L B., 6 Itad. 108. , 
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then slBoihB law i^Un^uXiont^j^^frnHmM luttov deterlptioa, 

»nj more than H wjll allo^ faipi t^ ape i|,r^f;fU.ti]»4^i;*s trade^mark pcoper, beesBae in 
eitCer case there is made, or th^rer,i|i as^Qiped to^lfe^ma^, a representaijoQ.lo Ibe pab^ 
lio which is false, viz., that the floods which are the goods of ooe trader are th» gooda 
of another. Bat this distioetion is drawn hetifeeq thfl tiro eases. If it be sbowj) that 
a trader has infringed a rival trader's trade-mar^ V^^'V^, i- ^-i the raa^k which another 
trader has specially selected and appropriated for tl;e^ purpose of distingnisliing fala 
goods, the Court will, withoat fartlier eridence, i|t 0909 interfere, takii^ H.^r l^fwi^ 
that snch a proceeding is calcniated todeceiye t)iepaldic.; M^hereast if the.ipar^. be 000 
which has not been specially selected an^ appropriated. by t)iq triader for thts,piirpq«e, 
evidence mast be gireo to show, that the mark, wa^ so onderstood by the pablie 9b to 
make it clear that the proceeding had either deoeiTedj^ or, was at,l9as)4»lc;ml%Wu^.4ftr 
^ive the public.^ 

Importers.— There ni^y^be, i|. rig)^|. to, 9f^ «i^qiiv» oia . of a trada-wudit ky 
traders who are importers oply,.t' 

Oopyrigtit in Desicrna— Before Act XIII. of* 1872' it had been held tbat 
the Bnglish Statutes! relating to copyright in designs not being expremly extended 
to India were not in force here ; oonseqaently the proprietor of a design registered 
under those Statutes could not sustain an action agahist a person who had applied sneli 
design, or who had sold any artiele to which such design had been applied in India ; 
property in a design being a right totally distinct in its nature from that of property 
in a trade-mark, and oould not be recognised or enforced in the Courts in India. § Bj 
that Act, however, '* eny new and original pattern or design, or the appHeation of any 
anoh pattern or design to any substance or article of manufacture,*' may be registerad 
under Act XV. of 1859^ and by section 4 the proprietor of the copyright of a design 
registered under the English Statutes is given in India the same remedies for any in- 
fringement thereof which he has in Bngland* 

• Balli V, Fleming, I. L. B., 8 Cal. 417 } 2 0. L. B. 93. 
t Balli «« Flemings mpm., 

t 5 and 6 Vic, o. 100; 6 and 7 Yk^, a 66 1 18 and 14 Tic, 0.104 ( 21 and 28 IHoi, «u 
70 1 24 and 25 Vio., 0. 07. 

f Baker, Takers, and Gk)« v. SntbodaiA MoOuffie,^ and Go^ 1^ W« I^ 90k 
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CHAPTER VI. 
INTERELEADETL 



Form No. 334. 

Common Fobm. 
Plaijatiff states : — 

1. That before the date of the claims hereinafter mentioned, one 
Q II deposited wiih the plaintiff (describe the property) for safe keep- 
ing. 

2. That the defendant C D claims the same under an alleged as- 
signment thereof to him from, the said. O H., 

3« That die defendant E F also daima the same uikder an. order of 
the said Q H transferring the same* to him. 

4. That the plaintiff is ignorant of the respective rights of the 
defendants. 

6. That he has no claim upon the said property, and- is- ready and' 
willing to ddiVer it to such persons as the Court shall direot. 

6. That this suit i9 not brought, by ooJlusion. with, either of the. 
defendants. 

Wherefore plaintiff prays judgjfoept : — 

1. That the defendants be restrained hy injunetidn' from taking 

any proceedings against the plaintiff in relation thereto ; 

2. That they be required to interplead together coocerning their 

claims to the said property ; 

8. That some person be authorised to receive the said' property^ 
pending sucb litigatifm ; 

4. That' upon delivering the same to suchr person the plaintiff be 

discharged from all liability to either of the defendants io. 
relation thereto ; 

5. For his costs of the suit 

When Suit LieB. — When two or more persons claim adversely to ooo ano- 
ther, the same payment or prop^rlj^.fCQID.aQQthidr person, whose only interest 
therein is that of a mere stake-bolder, and who is ready to render it to the right 
owner, such stake-holder may institute a suit of interpleader ngaiast all the cluiiii- 
ants for the purpose of obtaining a decision as to whom the payment or properly 
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should be made or delivered, a&d of obtaining indemnity for hiin»elf.* No suit 
will lie if tlie plaintiff elaima an Interest in the property ,f or disputes the amount^ 
or if he is under a personal liability to either clainiant,§ and the claims ad?am»d 
must be bondftde^ 

Plaintiff must be ready to deliTer the property to the right owner, whether their 
titles have had a common origin, or are independent of each other .f 

Neoeesary Averments.— The plaint umst state : — 

1. That the plaintiff has no interest in the thing claimed otherwise than as a 
mere stake-holder ; 

8. The claims made by the defendants severally ; 

3. Tliat there is no collusion between the plaintiff and any of the defendanU.** 

Payment into Gourt. — When the thing claimed is capable of being paid 
into Court, or placed in the custody of the Court, the plaintiff must so pay or place 
it before he can be entitled to any order in the suiuff 

Who may Sue. — An agent or tenant cannot ordinarily dispute the title of 
his principal or landlord, and hence he is not allowed to institue an interpleader 
suit4t ^ut if a landlord has created a subsequent intermediate tenure, or tlie agent 
is uncertain who his principal is, an interpleader suit will lie ;§§ or if the principal 
Las created an interest or lien on property, and the nature and extent of that in- 
terest or lien is in controversy, the agent might, for his own protection, have had 
interpleader ;|||| or if the persons claiming the same rent claim in privity of contract 
or tenure, as in case of a mortgagor and a mortgagee, or trustee and beneficiary.^^ 
' ■ '■ I . ^1 

• C. P. C, B. 470. 

t Mitchell «. Hayne, 2 8. and 8. 03. 

t Heplook V. Hammond, S 8m. and G. 141. 

§ Crawsbay v, Thornton, 2 My. and Cr. 1, 19. 

II /» re, New Hamburg Brasilian By., W. N. 1875, p. 239. 

f Tanner «. Enropean Bank, 1 L. B., Bz., 261. 

•• C. P. C, s. 471. 

ft C. P. C, s. 472. 

t$ Dnngej v. Augove, 2 Yes. Jr. 810; Cook o. Boeslyin, 1 Giff. 167 ; Dixon o. Ham- 
mond, 2 B. and Aid. 813. 

§§ Clarke v, Byue, 18 Yes. 888 ; Stnart v. Welch, 4 My. an^ C. 806. 

nil 8mith 0. Hammond, 6 8im. 10 ; Wright v. Ward, 4 Bass. 215, 220. 

IT Clarke t, Byne, «Ujpra; Johnson v. Atkinaon, 3 AnsU 798 ; Hodges e. South, 1 Cox. 
857. 
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CHAPTER VII. 
PARTITION. 



Form No. 836- 
Fob Pabtition or Immotkable Phopbbtt. 

Plaintiff states : — 

1. That he and the defendants C B and D B are the owners as 
tenants in common (or joint tenants) of the following described pro- 
perty (insert full description), and they are now in possession thereof. 

2. That the plaintiff has an interest therein to the extent of one 
undivided third part thereof, and that each of the said <iefendants C B 
and D B have a similar interest therein (or other proportions, accord- 
ing to the fact). 

8. That there are no liens or incnmbrances thereon, an^ no person 
Dther than the plaintiff and said defendants are interested in said pre- 
i^ises as owners or otherwise. 

Wherefore plaintiff prays judgment :— 

For a partition of the said property according to the respective 
rights of the parties aforesaid ; or if a partition cannot be bad without 
material injury to those rights, then for a sale of the said premises, 
and a division of the proceeds between the parties according to their 
interests. 



Form No. 836. 
Amothbb Form— AllkquiQ Wastk. 
Plaintiff states : — 

1. That he is a tenant in common (or joint tenant) with the de« 
fendant, of (describe the property). 

2. That each of them is entitled to an undivided half of the 
same. 

3. That between the day of 18 , and the day of 

18 , the defendant committed great waste upon the same 
(cutting down many valuable trees, or otherwise specify acta of waste), 
without consent of the plaintiff. 
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Wherefore plaiutiff f Bays jcidgnieiii ; — 

1. For Rs. , daomgefl ; 

2. For a partition of the said prenmises in such manner as to com- 

pensate him for floch damagea. 

Who maj Sua for Partition.— Bverj jowl owier <if ^perty has a 
right to claim partition * and all the joint owners mast be brought into Coartf 

Partition How Made.— In salts for partition of propMty not pny^ re- 
▼enoe to GoTernmenti after asoertaining the respective interests of the parties, 
the Court should issue a commission to make the partition ;]: and in the case of a 
decree for the partition of an estate paying revenue to Qovemment, the decree 
nmet be earried into execution solely by the Collector^J 

Raiyatwarl holdings are not estates paying revenue to Qovenmeot ;t aad see- 
tion 265 of the Civil Procedure Code applies only to permanently settled estatee.^ 

Partition in Bengal.— A suit for partition of revenne-payiog land is aot 
cognizable in the Civil Courts, though a suit to defioo plaintiff's share, and then \o 
refer the partition to the Collector, is within jurisdiction ;** and the Civil Courts 
have jurisdiction if the plaintiff does not seek to have bis j(Hnt liability for the Go- 
ramroent revenue anaulled.ff 

Partition in N.-W. P.— In this province the jurMiotion of the Civil Ooarts 
in partition-BuiU is barred by Act XIX. of 1873 (s. 135), unless the correctness of 
the recorded shares, or of the right to share, is disputed ; in which cato they c|fi 
determine such rights, but the partition must be made by the Collector. 

Partition in Oadh.— Under the Oudh Land-revenne Act, 1876, the Civil 
Courts have jurisdiction to declare the respective rights of joint ownepiJt ^^^ ^i^i 
under section 95 of the Act, barred from making the partition. 

Partition in the Pai\)ab.— In the Panj&b the Civil Courts cannot take 
cognisance of suits for partition, unless the plaintiff disputes the correctness of the 
reoord-of-rights.§S 

* KittaKunth Audhioany v. Neemnjao Audhicany, 14 B. L. B. 166; Srimati 
Padmamani Dasi «. Srimati Jagadamba Dasi, 6 B. L. B. 184 1 Shama Soonderee Dabia «. 
Jardine Skinner, 14 B. L. B. 167n. 

t Pahaladh Singh o. Mnssamut Luohmunbatty, 12 W. B. 256. 

% C. P. C, 8. 896. 

I 0. P. C, 8. 266 { Ramjoj Ghose «. Bam Bunjun Ohuckerbuttj, 8 C. L. B. 367. 

II Sakharam Krishncji «. Madan Kriahniji, I. L. B., 6 Bom. 232. 
% Knttnvajyaogar v, Kudalalagayyangar, I. L. B., 6 Mad. 97. 

** BnttuQ Monee Dutt #• Brojo Mohun Dutt, 22 W. B. \\% AToodhia Lall v. Gnmani, 
2 C« L. B. 184 1 Chundemath Nnndi v. Hur Narain Deb, I. L. B., 7 Cat. 153. 
ft Chundemath Nnndi v, Hur Narain, m^a, 
tt See 8. 69. 
§§ S. 66, Paig^b Land.revenue Act, 1871. 
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Partition in Central Provinoe8.~By clanse 13 of section 152 of Act 
XVIIl. of 1881, the (Mvil Courts in the Central Provioces can not entertain a suit for 
partition, or for a decliirntion of right. 

Principle of Partition.— Mere inconvenience to other joint owners i« not a 
siiflficient ohstaclc to a partition of joint property.* If the property can be parti- 
tioned without destroying: tl>^ intrinsic value of the whole property, or of the share, 
partition ongh{ to be made ; but where partition cannot be made without destroying 
tbe in rinsic value of the property, then a money-compensation should be given in«> 
stead of the share which would fall to the plaintiff by partition.f 

Registration. — A deed of partition of immoveable property between Hindusi 
if it d OPS not create, at least declares an interest in immoveable property, and must 
therefore be registered ;{ but an instrument acknowledging that there had, in time 
past, been a partition between the brothers who signed it and the defendant, is not 
itself an instrument of partition, and does not reqnire registration.§ 

Limitation.— In snits by a person exolnded from joint family property to 
enforce a right to share therein, twelve years from the time when the exclnsion 
becomes known to the plaint iff. | 



Form No. 337. 
For PARTTTfON — Part Owner Unkwown— Incumbrances. 

Plaintiff atates :— 

1. That he has an interest to the extent of the one undivided 
fourth part io the following described premises (insert description), and 
he is now in possession thereof. 

2. That the defendants C B and D 6 each own the one undivided 
fourth part of the said lands and premises, and are in possession of 
their said interests. 

3. That one Q H, who in his lifetime owned the one undivided 
fourth part of the said lands and premises, removed, several years ago, 
from this province to ; that he subsequently married, and had 
children, some of whom are now living, but their names and |>lace3 of 
residence are wholly unknown to the plaintiff, and he cannot ascertain 

* Bam Pershad Narain Tewaree «. Court of Wards, 21 W. B. 162. 
t Ashannllah «. Kali Kinkur Ear, I. L. E., 10 Cal. 675. 
X Shankar Bamohandra v. Yishnn Anant, T. L. B., 1 Bom. 67. 
§ Sakharam itrishnaji v. Madan Krishniy*!, I, L. B., 6 Bom. 232. 
II Art. 127, LimiUtion Act, 1877. 

F. P.— 35 
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Ihe same, altbough h^ has inaiU dilfgent inquiry for tliAl purpose ; 
tkat G H aod his wife are now daail ; Mitd that said children, and ike 
heiis of any who may he dead, are collectively entitled to the undivfd* 
ed fourth which api>ertaiiu^ to the naiii Q H, and to which he would be 
entitled if now living. 

4. That the defenflant O P holds a mortgrrge apon the said in* 
terest of the said D B for Rs. ' , payable on tke day of 

18 , with interest at per centum per annum. 

5. That no other incumbrances or liens upon said property exist, 
and no person other than those above named, and the unknown heirs 
of Q H, are interested in said property. 

Wherefore plaintiff prays : — 

1. That the amount due on the said mortgage held by the said 

O P tin the interest of D fi be ai«ceitaioed. 
S. That a partition of the said prof^erty be made according to the 
rights of the respective parties, or, if a partition cannot be 
had without materint injury to those rights, then that said 
premises be sold, and ihe proceeds applied as follows: — 
(a.) To the payment of the general costs of this suit. 
(6.) To the payment of the costs of refereuoe. 
(c.) That the residue be paid to the several owners in proportioQ 
to their respective iuteresta, except that from the interest of tlie said 
D B there be first paid the amount due said O P under said mortgage ; 
and that the interest belonging to the unknown heirs of the said Q H 
be invested under the direction of the Court 



CHAPTER VIII. 
PARTNERSHIP. 



Form No 33a 
For DittSULimoH. 
PtaintifT states :-^ 

1. Tt)at he and the defendant have been for the space of years 
last past carrying on business together at , within the juris- 

diction of this Court, under certain articles of partnership in writing, 
signed by them respectively (or, under a verbal agreeioent between 
them). 
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S. That dif«T8 dispoiM a«d differences famve ariflen between the 
pTaintiff aod defeiidHiit as each partners, whereby it has become inpos- 
Bible to cany on the said business in partnership with advantage to the 
partners. 

3. That plaintiff desires to have said partnership dissolved, aod 
he is ready and wiih'ng to bear his share of the debts and ohiigntions 
of the partnership according to the terms of the said articles (or agree- 
ment). 

Wherefore plaintiff prays the Court to decree the dissolution of 
the said partnership, and that the accounts of the said partnership- 
trading may be taken by the Court, and the assets thereof realised, end 
that each party mny be ordered to pay into Court any balance due from 
bim upon such partnership-account, and that the debts and liabilities 
of the said partnership may be paid and discharged, and that the costs 
of the suit may be paid out of. the partnership aanets, and that any 
balance remaining of such assets, after such payment and discharge, 
and the payment of the said costs, may be divided between the plaintiff 
and defendant according to the terms of the said articles (or agree- 
ment), or tliat, if the said assets shall prove iasufficient, he and the 
defendant may be ordered to contribute in such pr<^rtions as shall be 
just to a fund to be raised £or the payment and discharge of such debts, 
habilities, and costs, and to give such other relief as the Court may 
tliink fit. 



Form No. 339. 
Thk Sams— Anothbb Foiut 

Plaintiff states: — 

1. That on or about the day of » 18 , at , the 

plaintiff and defendant, under certain articles of partnership in writing 
(or under a verbal agreement between them), entered into and formed 
a partnership for the purpose of (state nature of business), under the 
firm, name, and style of , and that they thereafter entered upon 

and continued to transact such purtnership-busiuess under their firm 
name. 

S. That since the commencement of the said partnership the de- 
fendant has wrongfully and withoiU the assent of t^e plaintiff applied 
some of the money or receipts and profits of their said business to his 
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own use, aod by reason thereof has become indebted to said partoeiship, 
and impeded and injured the business thereof. 

3. That the plaintiff has repeatedly requested the defendant to 
pay into said partnership the money so received by him and misappro- 
priated as aforesaid, or to account to said firm therefor, bnt that the 
defendant has heretofore neglected and refused, and still^does neglect 
and refuse, so to account, and has threatened to continue to collect ibe 
partnership-debts, and appropriate the same to his own use. 

Wherefore plaintiff prays : — 

1. That said partnership may be dissolved, and an aceovntiBg 

taken of all dealings and transactions thereof. 

2. That the property of the firm be sold, that its assets be 

realized, that each party may be ordered to p»y into Court 
any balance due from him to the firm, that the debts and 
liabilities may be paid, that the costs of this suit may be 
paid out of the partnership-assets, and that the surplus (if 
any) be divided between the plaintiff and defendant accord- 
ing to their respective interests, or that, if the assets 
shall prove insufficient, plaintiff and defendant may be 
ordered to contribute in such proportions as shall be juat 
to a fund to be raised for the payment and discharge of 
such debts, liabilities, and costs. And for such other relief 
as the Court may think fit. 

Partnership Defined. ^Partnership !■ the relation whiefa sobeitts betiraeii 
persons who bare agreed to combine their property, labour, and skill, in some basin«a% 
and to share the profits thereof between them.^ 

The business may be some particular transaction or adventure only, as where 
sereral persons join in the purchase of goods to be sold* on joii^t account i' Co- 
ownership is not snfi^ient to constitnte a partnership. So when it was agreed that one 
person should purchase oil, and then diride it amongst himself and others, they paying 
their proportion of the price, it was held that the purchaser had bought as a priaoipalt 
and not as* an agent for the others, and that there was no partnership between them ^ 
and co-owners of a ship are not necessarily partners. § 

• Contract Ad, 1S72, s. 280. 

t See illos. a, s. 239. 

X Cooper V. Eyre, 1 H. Bl. 87. 

§ Hyder Ali v. Blahee Bus Maloom, I. L. B^ 8 Cal. lOIl. 
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Ond of the teste is the p»rticipatioo in the profits ; but an agreement to nhsre 
profite does not of itself ore»te a partnership, althoogh it is in general a sufBciently 
accurate test, for a right to participate in profiU affords cogent, often eoDcluHive, 
eridenoe that the trade in which the profite ha^e been made was oanried on, in part, 
for or on behalf of the person setting np such a daim. But the real gronnd f»f the 
liability is that the trade has been carried on by persons acting on hb behalf. 
When that is the case, he is liable to the trade-obligations, and entitled to its profits, 
or to a share*! n them. It is not strictly correct to say that his right to share in the 
profite makes him liable to the trade-debte. The correct mode of stating the pro. 
ponition is to say that the sanae thing which entitled him to the one makes him liable 
to the other, vis , the fact that the trade has been carried on on his behalf, t^e., that he 
stood in the relation of principal towards the persons acting ostensibly as the tnilerN, 
Vy whom the liabilities have been incnrred, and onder whose management the profits 
have been made.^ The qnestion depends npon whether the person carrying on the 
business acted as agent for the other ; and that is a qnestion of fact, to be gathered 
from the circnmstonces of the ease.f 

BEUrtnership-suits—Jurisdiotioil. --Section 265 of the Contract Act, 1872, 
ia only an enabling section — that is to say, it leares to the option of the plaintiff 
either to institute proceedings under that section in the District Conrt, or to pursue 
his ordinary remedy by instituting a regular suit in the Conrt which Ims jnriwliction, 
having regard to the pecuniary ralue of the suit4 The section assumes that there 
has been a partnership, and enables the District Conrt to wind k up, but does not 
deprive the ordinary Courts of their jurisdiction in cases seriously contested as to the 
•xistence of the partnership,§ but the jurisdiction of the ordinary Civil Conrte does 
not extend to the case of a winding np of an expired partnership.|| Such suite are 
not cognizable by a Court sub«>rdinate to a District Conrt.^ A suit to c«)ropel the 
defeudant to aocount for, and pay over, a share of a sum realized on a joint specula- 
tion, or to provide for the plaintiff*s share out of another fund realized under joint 
orders of the parties, is not a claim to have a partnership wound up, and is therefore 
not affected by the provisions of section 265 of the Contract Act, 1872.*^ 



* Fer Lord Craoworth in Cooks e. Hickman, 8 H. L. C. at p. 906. 

t See Mollwo, March, A Co. e. Court of 'Wards, 8 B. L. B., A. C, 288 s 10 ib, at 
p. 821 5 L. B., 4 F. C. 419. 

X Lnchman Lall e. Bam Lall, I. L. B., 6 Cal.521 ; Javali Bamaaami o. tSuthumbukam 
Theruveogadasami, I. L. B., 1 Mad. 340 ; Ladnbha! Premchaod v. Bevichand Venichaud, 
I. L. B., 6 Bom. at p. 145. 

S Kisandae Hi^rimal «. GuUibohand, I. L. B., 8 Bom. 494. 

II Adaiji Doralji v, Erakshah Dhaigi, I. L. B., 8 Bom. 272. 

f Bamayya e. Chandra Sikara Ban, I. L. B., 5 Mad. 256; Prosad Doss Mnllick v. 
BusaiokLall Mnllick, I. L. B., 7 Cal. 157; Bam Chnuder e. Mannick Chuuder, I. 
L. B., 7 Cal. 428. 

•• Pitohaya v. Narasaya, 1. L. B., 7 Mad. 246. 
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Liability of P^urtoePS— Bwy partner it liH^Ie for all debU and abligAtiaii* 
incurred while he in a partner, in the ORnal oour« of bn-inetm Uj or on behaW oi \hm 
f>artii«*rship ; b*t a penon wh«» it admitted as a partner int«» ao exiating firm doe« not 
thereby become liable to the creditors of ancb firm for anything done before he becaiiM 
a partner.^ 

When Ctonrt win Difisolve a Partnership.— At the suit of a partner 
the Conrt may di«8o1ve tbe partnernbip in the following cases :— 

1. When a partner becomes of unsonnd mind ; 

2. When a partner, other than the parta«r eolnfr, bas been »djndiflated an »- 

soWent under any law relating to insolyent debtors; 

3. When a partner, other than the partner s«ing, has done any act by wbieli 

tlte whole interest of snob partner is legally transferred to a third person ; 

4. When any person becomes incapable of performing bin part of the partnership 

contract ; 
6. When a partner, other than the partner suing, is guilty of gross misconduct 
in the affairs jDf tlie partnership or towards his partners; 

6. When the business of the partnership can only be carried on at a loss.t 

Praotioe. — A member of an ordinary trading partnership, dissoluble st will« 
cannot, except under special circnmstances, seek an accf*nnt withont praying for a 
disHolution.t The Court mny, before making its decree, pass an order fixing the day 
on which the partnership shall stand dissolred, and directing accounts to be taken. § 

Ck>8t8. — The costs of a partnersbip<snit should be paid out of the assets, or, in 
default of assets, by the partners in equal shares, unless any partner renders a >«nii 
necessary by denying the fact of a |>artnership, or by opposing obstacles to the taking 

of the acoounts.|| 
• 
Form of Order of Diaeolution.— The form given in tbe fourth schedule 
to the Civil Priicednre Cvde is us f(»llows :— > 

It is declared that the partnership in the plaint mentioned between tbe plaintiff 
and defendant ought to stand dissolved us from the day of 18 , and it is 

ordered that tbe dissi>lution thereof uvfrom that day be adfertised in the 
Qnzette, Ac 

And it is ordered that be reeeirer «f the partnership estate and effects 

in this suit, and do get in all the ontstanding book-debts and claims of tbe partner^ 
ship ; 

• Contract Act, \m% s. 249. 

t Contract Act, 1S72, s. 254. 

{ Golla Nagabbushaiiam f>, Kanakahs Gangayya, 2 Mad. H. C. Bep. 28. 

§ C. P. C, s. 216. 

II Earn Cbander Shaba e. Manick Chuuder Banikya, I. L. E., 7 Cat «28. 
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kwA H M orderid tlml Ibe fMlowhig aoeomiti b« tiikmi : — 

\. km Mcottut •f the crediU» pmfertj, and effects now beWogihg to th« said 
pftrtfienhip ; 

2. An aceoant of the debts and liabilitiea of the said partnership ; 

S. An aooonnt of all dealing and transactions between ptaintifF and defendant, 
from the foot of the settled aeooant exhibited in this satt and HMrked A« 
and not distttrbmfr wty snbfieqne»t settled aoooiinta. 

And it ih ordered that the good-will of the business heretofore carried es by the 
plaintiff and defendant as in the plaint mentioned, snd the stoek-in-trsde, be sold oa 
the premises, and that the registrar may, on the application of any of the parties, fix 
a reserved bidding for all or any of the lots at snch sale, and that either of the parties 
ia to be at liberty to bid at the sate. 

And it is ordered that the above acooaats be taken and all the other acts reqnired 
to be done be completed before the day of 18 , and that the Re|n»trar do 

certify the resnlt of the accounts, and that all other eoU Ave eempleted, and have 
hie certificate in that behalf ready for the inspection of the parties on the day 
of 18 . 

And Isstly it is ordered that this sait stand adjourned for making a final decree 
tetbe day off 18 . 

Form of Final Deoree.— The following is the form of final decree :-^ 
It IS ordered that the fund now in Court, amounting to Rs. » be applied 

aa follt>ws :^ 

1. In payment of the debts dne by the partnership set forth in the.Registrar'a 

certificate, amonnting in the whole to Rs. 
S. In payment of the costs of all parties in this svit, amonnthig to Rs. 
8. In payment of the sum of Be. to the plaintiff as his share of the 

partnevshi|)-ataeta» of the anro of Rs. , being the residne of the 

Sim of Rs. now in Court, to the defendant as his share of the 

partnershii •assets. 
(Or, And that the remainder of the said sum of Rs. be paid to the said 

plaintiff (or defendant) in part-payawnt of the s««i;al Bs. certified to be 

dhto «o htm tn respect of the paHnershtp-aeeounU). 

And thai the defendant (or plaintiff) do, on or befoie the day of 
18 , pay to the plaintiff (or defendant) the sum of Bs. , being the balance of 

the said sum of Rs. dne to him, which will then remain dne. 



Form No. 84a 
Fob Winding up— Aftbb Dissolution. 
Plaintiff states : — 

1. (Allege partiieiship as in preceding form). 

2. That 4he said partuersliip was dissolved (state how) on the 
4ayof 18 . 
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3. That the defeDdant has retained exclusive possession of the 
partnership-books and stock, and ever since has prevented the plaintiff 
from having access to the same. 

Wherefore plaintiflf prays that a receiver of the partnership pro* 
perty be appointed with the usual powers, that the defendant be ordered 
to deliver up the partnership-books and stock, that the accounts of the 
said partnership-trading may be taken by the Court, &c. (continue aa 
in preceding form). 



Form No 34I, 
The Samb— Another Form. 

Plaintiff states: — 

1. (Allege formation and purposes of partnership as in preceding 
form). 

2. That on or about the day of , by the mutual conaeoi 
of said partners, the said firm was dissolved. 

3. That at such time defendant promised and agreed with the 
plaintiff to account for and pay over to the plaintiff his proportionate 
share of all moneys which had been previously collected by the defend- 
ant on account of the said firm, snd also to collect the debts due to the 
said firm, and render from time to time to the plaintiff on demand 
full statements of the debts due to said firm and the payments made pn 
account thereof, and to pay over to the plaintiff his full share of the 
assets of said firm. 

4. That prior and since the dissolution of said firm the defend^ 
ant has collected large sums of money, amounting to the sum of Rs. 

, more or less, on account of the debts due to said firm, and 
has applied the same and the whole thereof to his own use, and has 
neglected and refused, and still does neglect and refuse, to account with, 
and pay to the plaintiff his proportronate share of the assets of the said 
firm so collected as aforesaid, or any part thereof, isilthough often re* 
quested by the plaintiff so to do. 

(Demand for relief as in preceding form.) 

Notice of Dissolution.— Section 264 of the Contract Act is not intended to 
be an exhanstive exposition of the qneRtion of notice of a diraolntion of partnership. 
The mode of ootificatioo of d insolation required in the case of old costomera, who are 
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known to th« firm, as hariag 46alt wHIi H, it M MKpnm «r ii^ie Mliet by mrevAM 
or otherwise ; bat in the oaae of the geofend pnblie tht «Mil*«flieiii«l pttUU boKm 
which can reasomiblj be gifvn is rt^«isite.* 

BBlM)t of ABiigiUDmkt^IUghtm of AasigiMe.— The ailM #f ahmse 6 of 
MetioQ 263 of the Qouindt A«t is sot to rente mi MSigmaeBt of a share io a part aw 
ship coacern illegal or Vdid as betweea the parties to Uie iiistraiiient» bat odIj eo far 
▼oid, as between thoee parties and the other partniere, as to oanse ao immediate diaso- 
lotion of the paitnersliip. If bo assent is giTen bj tlie other partners to the assign- 
m^nU the asMgnee b npon dissoMion at liberty to soe for an aeeomnt and for distri. 
bntion, not as a partner, bat as issignee of the right of his,aeiignor in the partnership- 
propertjt 

Appointment of Beoeiyers.-*-The Court may, msder sections 508 of the 
(Hvil Procedure Code, and 44 of the Spedfic Relief Act, appoint a receiTer ; this power 
in case of partnership shonld not be exercised unless after dissolution, or when the 
plaintiff shows &cts which, if proved at the hearing, will entitle him to a decree for 
^is8olutioa4 

Limitation.— In suits for an account and a share of the profits of a dissoWed 
fnctaership, three years from the date of the dissoltttion.§ 



CHAPTER IX, 
QUIETING TITLB. 



Forfn No. 842. 

For Dctchhihation or Claims to Immovbablx Pbopkbtt. 

Plaintiff states :-** 

1. That A B, Uto of , now deoensad, was, at the tiim of bis 

death, the absolute owqer of certain property (description). 

. 2. That in bis lifetime tke said A B made his last will, whereby 
he devised to the plaintiff all his said property, 

a That the. said A B died oa the day of IS , at 

4. That the said property is now, and has been, ft>r last past 
in the actual possession of the plaintiff, and was, daring the yean 
immediately preceding that period, in the actual possessioa of the ma4 
deceased. 

* Chooder Charn Dntt v, Bduljee Cowa^ee B^aee, I. li. B., 8 Cal. 078. 
t Joggat Ohaadee Dntt e. Bada Math Dhnr, I. L. B., 10 Cal. 869. 
t Smitli «. Te7e8,4 Bear. 688; Ohafaaao «. Beaeh, 1 J. A W. 684. 
S Art. ]88« liBilaiion Ant, 1877. 

F. P.— a 
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5. That the defeadant unjustly dairas au interest (state wiiat) im 
said property.. 

6. Tliat the claim of tbe said defeudaut is without auy right wliat- 
•rer, and that tbe defendant bas not any estate, right, tkid^ ortMereat, 
whatever in said land and premises, or any part thereof. 

Wherefore plaintiff prays i — 

1. That tbe defendant may be required to set fortb the nature of 

his dftira,and tbat all adverse claims of the defendant maj 
be determined by a decree of this Court j 

2, That by said decree it be declared and adjudged tbat tbe do^ 

fendant has no interest whatever m said hind and premise^ 
and that the title of the plaintiff is good antf valid; 
Z, That the defendant be for ever enjoined and debarred from as*^ 
sorting any claim whatever in or to said land and pveuiisea 
adverse to tbe plaintiff;, and for such other reKef as to this 
honourable Court shall seem meet and agreeable t^equitjF^ 
and for his costs of suit. 



Porm No. 84a 
Thk Same— Et Fubx?hasbr at Execution Sale, 
Plaintiff' states : — 

1. That defendant A B was tbe absolute owner of that piece ef 
land (describe it). 

2. That OD tbe day of 18 , C D obtained a decree in 
the Court of against the said A B for tbe sum of Bs. 

8. That on the day of 18 , by order of tbe Conri 

tt f the said bmd and premises, and all tbe right, title, and 

interest of the said A B therein, were sold in executios of the decree 
aforesaid^ and tbe plaintiff, being the highest bidder ait sucb saler 
became the legal purchaser thereof. 

' 4. That said sale was duly .confirmed by tbe Court of » and 

on the day of 18 , said Court issued ite sale-certificate as 

r^uired by law, and forwarded a copy thereof to the Si>b-B^[iatrar 
of » who registered the same in his book No. 1. 

5, That at the time of the passing of said decreOr and for several 
years prior thereto, and at the time of said sale, the said defendant 
A B had been and was the real owner of said lands and prensiaes. . 
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6. That on or about the day of 18 , the said A B, 
being then largely indebted to varioas persons, and amongst others to 
tfa^ firm of X and Co., and also to the said C D, on the demand for 
which the decree aforesaid was given, in order to hinder and delay and 
defraud them in the collection of their debts and Remands, made and 
executed to one E F a conveyance of the above described premises, so 
purchased Sy the plaintiff as aforesaid. 

7. That the said conveyance was made without any consideration, 
and was wholly voluntary, sham, and fictitious ; and that the said E F 
held said premises upder said conveyance in secret trurt for the said A B. 

8. That plaintiff avers that by virtue of the purchase by him as 
above stated he became, and was, and is the owner of said premises ; 
and the conveyance from A B to E F is fraudulent and void, and oper- 
ates only as a doud on the title of said plaintiff 

Wherefore plaintiff prays for decree that he is the legal owner of 
said premises, and that the said conveyance from A B to E F is fraudu* 
lent and void and of no force or effect, and for such other and further 
relief as the case may require, and for the costs of suit. 



Form No. 344. 
TolBbmovk a Mobtqaob which is a Cloud uit>N Titlv, 

Plaintiff states:— 

1. That he is the absolute owner of the following described premi- 
ses (describe them). 

2. (Allege the making of the mortgage, stating facts which show 
that on its face it appears valid, and that in fact it is void.) 

3. That the said mortgage was, on the day of 18 , 
duly registered in the office of the Sub-Registrar of , and re- 
corded in his book Na 1, and now remains a cloud upon the plaintiff's 
title. 

Wherefore plaintiff prays judgment : — 

1. That the defendant give up said mortgage to be cancelled, and 

that the same be cancelled. 

2. And for the costs of suit. 



Digitized by VjOOQ IC 



SM DIV. V.'^UITS FOB SfBOIAl JUBLIBF. 

CHAPTER X. 

RESCISSION ANP 00RRBC3TI0N OF INSTRUHENTS FOR 
FRAUD AND MISTAKE. 



Form No. 846. 
For Rbsoission of a Contract. 

Pktiitiffitoiit:--^ 

1. That on the day df 18 » the plaiDliff was the 
owDM of a piece of land (deseribe i^. 

2. That the plaititiff then was, and erer since has been, old, infinn/ 
and blind, and wholly incapacitated fit>m attending to business, and the 
defendants on that day, fhiadiitently taking advantage of the plainliflTs 
said inoapaoity, ptocared him to sign a certaio writing without paying 
him an^ consideration therefor, an4 which writing they Calsely and 
fraudulently represented to be a mere matter of form. 

3. That the plaintiff is informed and belieres that the said writing 
conveys the said premises and or some interest therein to the defend- 
ants ; and they intend to use the same for their own beneBt, and the 
prejudice of the plaintiff. 

Wherefore the plaintiff demands judgment and decree : — 

1. That the said writing is fraudulent and void ; 

2. That the defendants produce the said writing, and deliver it up 

to be cancelled ; 

3. For the costs of this suit. 

When Bolt Liee.— Hie rectiQ^'atioQ afi<1 refloiftiifoD of ooatracts is rojcnMed 
by Chapters III and IV. 6f the Specfflc BeUef Act, and Mctiom 19 and 20 of the 
Oontraot Act 

By section 19 of ihe Ooatraot Act oootraats foaoded on coorcioQ, andne infln* 
ence, fraud, or misrepreseotatioo hve voidable ; and, by virtue of section 35, clause a, 
of the Specific Belief Act, the Court may rescind any contract which is voidai»le or 
terminable by the plaintifiE. By section 20 of the Contract Act mistake of botli 
parties to an agreement renders It void,* consequently seotiea 36 of the Specific 
Belief Act does oot apply to such agreemeats, miless beiDg good oa its face it is 
nulawfol in fact, ia which case clause b of section 35 would be applicable ; ia 
other cases the proper remedy is aader seotioo 39 for the oancellatioQ of the instra- 
meat. 
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Pfftud kaa obTkMM gfomi^ for reMissioa of a ooDtrtot ; so where ao old man 
witli MiMbled aighi was indooed to ligQ his name oq the back of a bill of ez- 
chttogtt bjr being told tiiat it was a railway gaaraotee, to which his aigoature was 
wanted ; in a suit against him by the holder it was held that he was not liable as 
an indorsee of the bill.* 

Oral BvldMioe 61 Ftai]d.-M>ra) •videooa of the fiaad is admianUo imder 
proviso L of section 92 of the Evidence Act 

Oog^jw n aatio o when Awairdable.— In case of rescission or cancellation, 
the Oourt may award compensation to the party against whom the relief is granted.f 

Umitatiail. — ^In snits for the rescission of a contract, three years from the 
time when the faoti entitling the plaintiff to have the contract rescinded first be- 
ooase known to hiuL} Article 114 obviously refers to the rescission of contracts as 
bstweSQ p r os ais ow and pffomisees and not to suits by third parties to have an in 
stniiaent capcelled or set aside.} 

Form Na 346. 
To Scr AsuxB a Dtfau Fiuudulintlt Obtain bd. 

PiaiDtifftt»tei>- 

1. That oa the day of 18 , the plaintiff iustitaied a suit 
against the defendant A B in the Court of to reoover the sum 
of Us. * , due by the said A B. for goods sold and delivered to 
bimi and such proceedings were had in said suit that on the di^y 
of 18 , a decree was passed against the siud A B for Rs. , 
and Bs. » costs of the suit 

2. That on the day of , 18 , the defendant C t> insti- 
tuted a suit in the Oourt of against the said defendant A B 
to reoover the sum of Bs. , aHeged to be due by the said A B 
CO a dooumenti and procured the said A B to voluntarily istttend at the 
said Court on said day liind to confess judgment in said suit; where- 
upon a decree was passed in favour of the said defendant C D against 
the defendant A B for Bs. , and R^ , costs. 

S. That thereupon the said C D applied for execution of his said 

decree, and procured an attachment to be issued upon the goods of the 

said A B, and by virtue thereof the following goods, the property of the 

defendant A B| were attached (describe the goods, and state their 

probable value). 

_,. a _ ^ — . 

• Foater«wMaekiniK»,4L.B.,C.P.,704,atp.712. 

t St. 88 and 41, Speoifio Helief Aoi. 

X Art. 114^ Limitafcioii Aot^ 1S77. 

§ Bhawani Prasad v, Biaheahar Prasad, 1 Weekly Motes 119. 
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4. That the sait of the said C D against the oaid A B was colia* 
sive and fraudulent, and brought with intent to obstruct and defeat die 
plaintiff in the recovery of his debt against the said A B ; and the said 
A B never owed the said D any money whatever on a document or 
otherwise ; and the decree obtained in said suit, is fraudulent and void 
as against the plaintiff. 

5. That the said A B is insolvent, and has no visible property ex« 
cept the aforesaid, subject to execution. 

6. That the said property is advertised for sale in execation <^ the 
said fraudulent and void decree on the day of 18 , at 

A. VL ; and if the said sale be proceeded with, the plaintiff will 
be prejudiced to the amount of said property, and will probably lose 
his said debt, and it will produce on him a great and irreparable injury. 

Wherefore plaintiff prays for decree declaring the said decree of 
the said D void as against the plaintiff and ether creditors of the 
said A B, and that it and the order for execution thereon may be wholly 
vacated and annulled, and for such other and further relief as to this 
Honourable Court may seem wise, and for costs of suit, and that in 
the meantime the said sale be stayed. 

When Suit Lies. — A. suit will lie to set asMe a decree on the groan'f of 
fraud ;* bat not i€ the plaintiff urged fraud in the first Court after the decree had 
been passed, and ftitling did not appeal, though an appeal was allowed.f 

Presnmptioii as to Bona Fides.— Honesty and 5oiia fiilu mast bn pre- 
sumed in all oases in the absence of evidonoe to the contrary in every instance m 
which the conduct of a party to a civil suit is considered, and has to be dealt with 
by a Ooort of Justice.} 

Onus ProbandL— The burden is on the plaintifiE to prove that the deeree 
was fraudulently obtained.§ 

Limitation. — In a suit to set aside a decree on the (cround of f raod,* or for 
other relief on the ground of fraud, three years from the time when the f rand be- 
comes known to the party wronged.] 

* Golab Chnnder Baboo «. Proeunno Goomaree Dabia, 20 W.. B. 86; Flower -•. 
iilojd, 6 Gh. Div. 297 ; see also Paranjee v. S^anade, I. L. R., 6 Bhm. 14S. 
t B^kissen Mookeijee v. Modoosudnn Mondul, 17 W. R. 413. 
X Heer Lootf AH «. Aboo Bibee, 15 W. B. 208. 

I Greesh Chander v. Hohesh Ohaoder, 10 W. B. 173. 

II Art. 95^Limitatioa Act, 1877. 
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Form No. 347. 

Fob Camobllation of Contractt on Ouound of liisrrAKE. 

Plaintiff states : — 

1. That on the day of • 18 , the defendaDt represented 

to the plaintiff that a certain piece of ground belonging to the defend* 
ant, situated at » contained ten acrea 

S. That the plaintiff was thereby induced to purchase the same at 
the price of Ks. in the belief that the said representation was 

trae, and signed an instrument of agreement, of wliich a copy is here- 
to annexed. But no conveyance of the same has been executed to him. 

3. That on the day of 18 » the plaintiff paid the de« 
fiendant Bs. as part of such purchase-money. 

4. That the said piece pf ground contained in fact only five acres. 

Wherefore plaintiff prays judgment : — 

I. ForBs. with interest from the day of 18 ; 

t. That the said agreement of purchase be delivered up and cau^ 
celled. 

WheirSait Lies.— Under aecUoa 39 of the Specific Relief Act the Coart 
may, io its discretioo, order any inetrament, which is void or voidable, to be deli- 
vered np and cancelled, If the plaintiff has a reasonable apprehension that otherwise 
injury may be caused to hira. When, however, a void oi^ voidable document canout 
legally be need for the purpose which is apprehended, there is no such reasonable 
apprehension that such document, if left outsUnding, will cause such injury as 
will entitle the person claiming the caaoellation of snch document to relief.^ 

Bvidenoe.— -Oral evidence of misUke is admissible under proviso i. of ssotion 
92 of the Evidence Act. ^ 

Mistaka of Law.— A mistake of law does not render a oontract void ; but a 
distinction has been drawn in England between a mistake of general law and 
jttisUke in the construction of a document, or as to the existence of a private right 
In Beaohamp ». Win,t Lord Chelmsford observed : »* With regard to the objection 
that the mistake (if any) was one of law, and that the rule Ignarantia jurU nemi- 
mm excu$ai appHes, I would observe, upon the peculiarity of this case, that the 
ignorance imputable to the party was of a matter of law arising upon the doubtful 
construction of a grant This is very different from the ignorance of a well known 
rule of law." And in another case Lord Westbury said : •* It Is said Ignorantia 
jurU hand exeuiat, but in that maxim the word ju$ is used in the sense of denot- 
ing general law, the ordinary law of the country. But when the word ju8 is 



• Shib Lai V, Hira Lai, I. L. B., 1 All. 623. 
t L. »., 6 H. L. 223. 
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used io the sense of denoting a pHrate rigbt, that maxim hat do application. Pri* 
▼ate right of ownership is a matter of fact ; it may be the result also of law ; bat if 
the parties contract under a mutual mistake and misapprehension as to their relatiTo 
and respective rights, the result is that that agreement is liable to be set aside as 
having proceeded upon a common |nistake. Now, that was the case with these 
parties ; the respondents believed themselves to be entitled to the property ; the 
petitioner believed that he was a stranger to it ; the mistake is discovered, and 
the agreement cannot stand." 

Miirtiake of F<»«igii Law.— A mistake as to say foreign law is a Bsistake 
joi fact,* and must be proved in the same way.f 

Limitation.*— In % suit to cancel or set aside an instmmeot, txoepifor suateJhi 
three years from the time when the facts entitling the plaintiff to have the instru- 
ment cancelled or ^t aside became known to him.} The words, '' when the £acts 
entitling the plaintiff to have the instrument cancelled or set aside beoasM known 
to him,** must be constroed to mean, '' when, having knowledge of snoh faola, s 
c^use of action has accrued to him, and he is in a position to maintain a suit.**§ 

In snits for relief on the ground of mistake, three years from the time when 
the mistake became known to the plaintiff.) 

Oourt-fee.— vThe value of the subject-matter ef a suit for Ike oencellatiott 
xA a bond is to be determined with reference only to the principal amonat, and not 
tliat amount together with the interest payable thereon when the suit is instituted.T 



Form. No. 848. 

To RflCTlFT ▲ COMVITAHiS VOR HmiAKB IN IHI BOUHIURT. 

Plaintiff states: — 

1. That M the day of 18 » the defendant executed 
and delifered to the plaintiff an instnuneat ia writing, of which the 
Mlowing is a copy (copy the doeament). 

2. That the description therein given of the premiees intended to 
be conveyed is erroneous, and in fact does not describe any prenisee 
whatever (here insert wherein t^e error lies), and in order to make said 
deed pass any premises whatever to this plaintiff, and to make it con- 
form to the actual intention of. the parties, it is necessary that the said 
description should be amended so as to read aa follows (here insert cor- 
rect description of the premises). 

« Contract Ast, iS78, a. 2L 

t BridsDoe lot, 1972, s. 4JL 

t Art. ei, LimilatiQB Aot, 1S77. 

{ Tawangar AU «. Km Mai, L L. S^ 3 AU. 38i. . 

II Art. 96, Limitation Act, 1877. 

% Gnlab Bai v. Hangli Lai, I. L. B., 6 AU. 71. 
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3. That tbe plaiotiflF has paid to the defendant for the said pre* 
mises the consideration expressed in said deed. 

Wherefore plaintiff demands jadgment t-^ 

1. That the said deed be reformed as aforesaid ; 

2. For costs of this suft 

When Suit Iiie8.-^When, throtigh firsad or mutaal mistake, a contract ia 
writing does not truly express the intention of the parties, tbe Coort, in its discre- 
tion, may rectify tlie instraroent, if - this can be done witbont prejudice to rights 
acqoired by third persons in good faith and for valne.^ In these oases tbe qnestiott 
for tbe Court to consider is, what was the intention of tbe parties at the time when 
the contract was made, and not what they would have done if the result of what 
they did had been present to them.f 

Praotioe.-^A contract in writing may be first rectified, and then, if the plaint- 
iff bas so prayed in his plaint, and tbe Court thinks fit, specifically enforced .{ 



Form No. 849. . . 

To COBRBCT AM ACCOUNT STATED. 
Plfuntiff states : — 

1. That the plaintiff and the defendant, having had mutaal dealings 
on the day of 18 , came to an accounting, upon which a 
statement of said account was made in writing, a copy of which ia an* 
nezed as a part of this plaint, marked " Exhibit A," whereby a balance of 
Ba. was found in favour of defendant 

2. That since the said statement of account, the plaintiff has dis- 
covered errors and fietlse charges therein, of which he was wholly igno* 
rant at the time of such settlement 

3. That in the statement of said account so settled he, is charged 
as follows (state items Wrongfully charged, and show the error). 

4. Tijat the following items, wbic& ought to have been entered to 
his credit in said account, were, by mistake, wholly omitted therefromp 
to wit (specify the items, with date, amount, &a). 

5. Tliat the said account is incorrect, and that the balance thereoa 
should be Rs. in favour of the plaintiff, instead of Rs. ^ 
in favour of the defendant 

• 8. 31, Spcoifio Bdief Act, 1877. 

t Wilkinson v. Nelson, 7 Jar., K. S., 480 ; s. 33, Speoiflo Belief Act. 

t 8. 84, 8pecific Belief Act, ief77. 

P. P.— 87 
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Q. That as soon as the plaintiff discovered the said errois^ la wit, 
<m the day of Id r he poiuted the same out to the de£eod« 

ant, and then requested the defendant to correct the same, and to re- 
state the said account correctly, but the defendant refused to do so, or 
to pay the plaintiff any part of the said sum of Rs. in aocord* 

auce with the stated account as corrected 

Wherefore pkintiff prays ^— 

!• That he may be kt in to prove the said errors in the stadng of 

the said account,, and that the same be corrected ; 
% That decree may be passed against the defendant for the »aid 

balance of Ss. on said corrected account, with io* 

terest thereon from the day of 18 . ^ 



CHAPTER XI. 
SPECIFIC PERFORMANCE 



Form Na 350» 

PUKCBASBK AGAINST Y£NI)01, 

Flaintift states: — 

1. That on the day of 18 r the defbndant was the 
absolute owner of certain immoTcable property described in the agree- 
ment hereinafter mebtioned. 

2. That on the same day the plaintfff and defendant entered into 
an agreement, whereby the plidntiff agreed to finj, itnd the defendant 
agreed to selK the property described therein, of which a copy is hereto 
annexed. '^ 

8v That on the - day of 18 , the pkintiff tendered 

Ra to the defendant, and^demanded a conTeyaaoe of the said 

property. (If other conditions were imposed upon pUaatiff, aver per* 
formance, or offer to perform.) 

4. That the defendant has not executed sveh eonveyance (or, that 
*ihe d efe nda nt refnsed to conrey the same to the plaintiff). 

5. That the platntifiT is still ready and wilUag to pay the pmrekase- 
money of the said property to the defendant. 
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Wberefore plaintiff prays judgmeiit :-^ 

1. That the defeodaot exaoote to the plaintiff a aulBoiaDt oonrej- 

anoe oC the said property (following the terms of the agree- 
inent);- 

2. For Rs. compensation for withholding the same. 

When Suit Liaa.**«»tpMif o ^rformanoe sf a contnot may be eoforbad :— 
1. Wheanhe act agreed to be done is ia the performance wholly or in part of 

a tnist ; 
t. When there exists no standard for ascertaining the actual damage caused by 

the non-performance of the act agreed to be done ; 
^ When the act agreed to be done is such that pecmiary oempsnsatSon for its 

non-performance wonld not afford adequate relief ; » 

4. When it is probable that pecuniary compensation cannot be got for the noa* 

performance of the act agreed to be done.^ 

Diaoretion of tbe Ck>art.— The jurisdiction to decree specific performance 
is discretionary ; and the Court is net bound to grant soch relief merely beoaase it is 
lawful to do so ; but the discretion of the Court is not arbitrary, but sound and 
reasonable, guided by jodicial principles, and capable of correction by a Court of 
Appeal.f 

Damagea.— A claim for compensation may be added to a suit for specific 
performance, either in addition to, or in substitution for, such performance.^ 

Measure of Damages on a Sale of Land.— The buyer is entitled to the 
rents and profits from the date fixed for completiun. 

Liquidated Damages.— Specific performance may be enforced, although 
a snm is named in the contract as the amount to be paid in case of breach.§ 

Limitation.— -In suits for speetfic performance of a contract, three years 
from the date fixed for the performance, or if no sbch data is fixed, when the 
plaintiff has notice that performance is refused. | 



Form No. 361. 
Yendob aqumst Burcuasqu 
PUintiff states I— 

1. That by an agreement, dated the day of 18 , and 

signed by the defendant C D, he, the said C D, contracted to buy of 
him certain immoveable property therein described and referred to for 
the sum of Ba 

• Be 12, Speoiflo Belief Act. { 8. 90, 8peoifle Belief Act. 

t 8. 22, Speeiic Belief AoU || Aii. IIS, LinitiitiQa Aot, 1677. 

t 8. 19» Specifio Belief Aot. 
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2. That he has applied to the said D speciBeally to perform tk 
said agreement on his part, but he has not done so. 

3. That pkuntiff has been, and still i^ ready and williug specifically 
to perform the agreement on his part» of whidi the said C D has bad 
notice. 

Wherefore plaintiff prays for judgment 9mA decree : — 

1. That the defendant C D specifically perform the sai^ agreement, 

and pay plaiotiff the said purchase-money, and accept a cxm- 
yeyance and possession of the said property. 

2. For costs of suit. 

Measure of Deonagea— The seller is entitled to interest from the date fixed 
for completion, even thongh the money were lying dead, if he was not in faalt for 
the delay, or the buyer gave no notice that the money iRras idle ; but if he wax in 
fault, and the money was actually and folly appropriated, and the seller had notice 
that it was lying dead, he cannot claim interest.* 



Form Na 862. 
Allegation op Djcfioiency of Land. 

That since the making of said agreement the plaintiff lias disco- 
rered that there is a detioieucy in the quantity of said , and 

that the same does not contain acres, but only acres. 

Wherefore plaintiff prays for decree : — 

1. That a just deduction from the purchase-money be made on 

account of said deficiency, and that on payment of the residue 
of said purchase-moYiey, the defendant execute to the plaintiff 
a suflBcient conveyance of the said property ; 

2. For Bs. compensation for withholding the same ; 

8. For costs of suit. « 

Ptiroihaser^s Remedy.-- When the seller has contraeted to sell an estate 
larger in extent or interest than he has, the porchaser may compel the seller to 
convey to him such estate or interest as he is entitled to, with compensation for 
what he cannot rf when, however, the part of a contract which cannot be performed 



• DeVisme v. DeVisme, 1 M. A G. 846 j Calcraft v. Boehack, 1 Vee. Jr. 227. 

t 8. 14^ Speoifio Belief Act, 1877; and see Sngdeo, Y.a P. SSS; Mortloek ». Boner, 
10 Yes. 816; Barker v. Cox, 4 Ch. D. 404; Peaoook v. HenloD, 11 BesT. 855) Banraa 
V. Wood,L.B.,8 Bq. 424; Hornxdn v. Bigbj, 9 Ch, D. ISO ; Hooper- e. Smarts L. B, 
18 Bq. 688 ; MoKeuaie v. Hesketh, 7 Ch. D. 67<5. 



Digitized by VjOOQ IC 



CHAP. XIL— TRUSTS. S98 

t%no» » coocidarable porikm of the whole, or does not admit of compensatioQ io 
money, the Ooort will not enforce specifio performance of the part which can be 
performed, unless the plaintiff relinquishes all claim to further performance, and 
all right to compensation,- either for the deficiency, or for the loss or damage 
sustained by him through the default of the defendant^ 



CHAPTER XII. 

TRUSTS. 



Form No. 363. 
Bt Tbustbs fob ExBcunoM or Tbust. 
PlftintiffflUtes:— 

1. That be is One of the trustees under an instrument of settle* 
ment bearing date on or about the day of 18 , made upon 
the marriage of E F and O H, the father and mother of the defendant 
(or an instrument of assignment of the estate and effects of E F for the 
benefit of C D, the defendant, and other the creditors of E F). 

2. That A B has taken upon himself the burden of the said trust, 
and is in possession of (or, of the proceeds of) the moveable and immove* 
able property conveyed (or assigned) by the before-mentioned instru* 
ment). 

8. That the sud C D claims to be entitled to a beneficial interest 
under the before-mentioned instrument. 

4. That plaintiff is desirous to account for all the rents and profUs 
of the said immoveable property (and the proceeds of the sale of the 
aaid, or part of the dlud, immoveable property, or moveable, or the 
proceeds of the sale of, or of part of, the said moveable property, or the 
profits accruing to the plaintiff as such trustee in the execution of the 
said trust) ; and he prays that the Court will take the accounts of the 
said trust, and also that the whole of the said trust-estate may be 
administered in the Court for the benefit of the said C D, the defendant, 
and all other persons who may be interested in such administration, in 
the presence of the said C D, and such other persons so interested as 
the Court may direct, or that the said C D may show good cause to the 
contrary. 

- • 

• 8. 16, Speoifio AeUef Act. 
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^ nir. v.— SUITS for special relief. 

Trusto Deflned.-^A tratt b dafioed ia the SpooiQe RelM 4ot, 1877, at 
including every species of express, implied, or eonstniotive fidnclsry owoershtp : 
in England it is defined as a beneficial interest in, or a beneficial ownership o^ 
real or personal property, unattended with the legal ownership therepf.^ An ezpreta 
trust is one which is clearly expressed by the author thereof, whether Teiiwllly or 
by writing ; an executed trust is one where no act is necessary to be done to con- 
stitute it, the trust being finally declared by the instrument creating it ; but an 
executory trust is where there is a mere direction fo convey upon certvn trasts, and 
tlie instrument does not of itself prTprio vi^pre constitute the trust, or effect the 
conveyance which it directs ; a constructive trust is one which is raised by con* 
■truction of equity without reference to any intention of the parties either cxprees 
or implied ; and an implied trust is a trust which is founded on an unexpressed but 
presumed, i. e^ implied intention of the party creating it With implied tnnts are 
classed resulting trusts. 

Trasts How Oreated.— The declaration or creattos, Md the grant or 
assignment, of an express trust of lands, tenements, and hereditaments, muH tie ta 
writing, signed by the party declaring, creating, granting, or assigning such tmst, 
or by win ;t and where the Trusts Act, 1882, is in force, trusts of immoveable pro- 
perty must be declared by writing, signed by the author of the trust or the trostee, 
and registered, or by will ; and in case of trusts of moveable property the saoie 
must be declared in the eame way, nnlesa the ownership of the property Is trans* 
ferred to the trustee.;]: 

The provisions of the Statute 29 Charles II., c. 3, relating to trusts, have been 
held to apply to Par8is.§ 

Bevooation. — Although there might be cases in which, when no otiior per- 
son but the settlor was interested, the deed might be regarded ae a mere direction 
as to the manner in which the settlor's property should be applied for his benefit, 
and as such revocable by him, yet where another is beneficially interested, the deed 
cannot be revoked*| 

l>ati6S of Trustee.— By section 19 of the Trusts Act, t882, a trustee is 
bound to keep dear and accurate aocotmts of the trust-ploperty, «od, at all reaseo- 
able times, at the request of the beneficiary, to furnish him wkh fnll and aeonrate 
information as to the amount and state of the trust- property ; and when his duties 
are completed, he is entitled to an examination and settlement of bis accounts, and 
where nothing is due to the beneficiary, to an acknowledgment to that effect.^ 

• M'Fadden «. Jenkms, 1 Ph. 157 ; Benbow v. Towoseud, 1 My. A K. 506 ; 2 Stoty's 
Bq. 964$ 2 Spenoer^s Bq. 875. 

t 8tat. 29 Charles II., c. 8, ss. 8 and 9. 

t Stat. 29 Charles IX., e. 81, ss. 5 and 6. 

§ Bhaituaoekbai v, Baimeibai, I. L. B., 6 Bom. 868. 

II Golam Yassein v. The Offipial Trn9tee of Bengal* I. L. Sm $ CaL ^7. 

1[ 8. 35. 
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liability of TroBtee.— Where Act II. of 1882 applies, when oo-tniBtee9 
jointly commit a breach of tmst, or where one of them by hie neji^lect enables the 
other to commit a breach of trust, each is liable to the beneficiary for tlie whole of 
tlio loss occasioned by sneh breach ;^ bnt he is not liable merely by reason of sign- 
ing a receipt for tmst-property where be does not receive the same.f 

Bettlement Defined.— Settlement means any instmmant (other than a will 
or a codicil) whereby the destination or derolution of snccessire interests In move- 
able or immoveable property Is disposed of or is agreed to be disposed of. 

Who May 8ae.— The beneficiary may soe for the specific perf ormaaee of 
a trast ;% and the benefieiary Eaa a right that hie trustee shall be oorapelled t^ 
perform any particular act of his duty as such, and restrained from committing any 
contemplated or probable breach of trust.^ 

Beligioas TrostB— Who May Sue.— The representatire of a testator who 
has created trusts for reKgious or charitable purposes may inetitnte proceedings to 
have abuses in the trust rectified, there being no officer in this coootry wlio has such 
powers of enfoicing the due administration of such trusts by information at the 
relsiion of some private individual, as is possessed by the Attomey-Geneml io 
England ;| and so can another person interested ^n the proper observance of % 
religiods endowment^ Any person interested in any temple, mosque, or religious 
endowment, or in the performance of a trust relating thereto, may sue the trustee, 
manager, or superintendent, or the member of tlie coam^ittee appointed under Act 
XX. of ISfiS, for misfeasancow^ 

Beligions Tra8lieh-Ck>BtB.— Wbeve a suit nader Act XX. of 1868 is for the 
benefit of a trust, and no party to the suit is in fault, e^., where the right to the 
succession is disputed, and it is neeessary to secure the property, the Court maj 
order the costs to bo peid out of the estate ; hot where a person is in fanlt| no 
euch ordef o^ght to be made.ft 

Pablio Charitable or Beligious 1hni8t8.--In cases of public charitable 
or religious trusts suit must be instituted by the Advocate-Qeneral acting e^r ojteio ; 
or where there is no such oflBoer, by the Collector, or by such officer as the local 



• B. 27. 

t S. 26. 

t 8. 12, Speoifio Belief Act, 1877. 

t 8. 61, Trwts Ac^, 1882L 

H Bf^o Mohan Doss «. Harroiel»lI Doss, I. K &, 5 Oal. 709 ; f C.L.R 69. 

% Kati Chera v. CMabi, 2 0. L. B. 129; BMlhabei e. ChisMJi, I. L. B., S Bom. 27; 
Bup Narain V. Junko Bye, eC. L.B.llSf Fanok Cowrie ew Cftianeoial, L Lb. B^ S Cal. 
668. 

•• FakoraddinSahibv.AokeniSahib, I.L.B.,2]Cad.m, 

tt Sookram Doss •. Nuod Kishore, 22 W. B. 21. 
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890 DIV. V.^SVITS FOR SPECIAL REltBP. 

Governmeot may appoint, or by two or more pernons ioterested id the trust witli th« 
coosent, in writing, of the Advocate-Qeneral, when the relief claimed is :— - 
(a) tlie appointment of a new trustee ; or 
(6) vesting any property in the trustees under the trust ; or 
(c) declaring the proportions in which the objects of the trust are entitled ; or 
(<{) authorizing the whole or any part of the tmst-property to be let, sold, 
mortgaged^ or exchanged ; or 

(0) settling a scheme for the maoagement of the trust ' 

Where the object of the suit is merely to recover the tmst^propertj from 
outsiders, it does not fall within section 539 of the Ciri) Procedure Gode^ and caa 
be proceeded with without making the Advocate-General a party to it.^ 

Parties. — When the contention in suits concerning trusts is between the per- 
sons beneficially interested on the one hand, and a stranger on the other, the Unstee 
shall represent the person interested, and they need not be made parties ;t bot it it 
otherwise when the trustee is wholly uninterested in the matter,} orwhere he baa 
an interest adverse to the ben^ciaries.S 

Appointment of Trustee by Ck>urt.— Under Act II. of 1882, when no 
trustees are appointed, or all the trustees die, disclaim, or are discharged, or when, 
for any other reason, the execution of a trust by the trustees is or becomes imprao- 
ticable, the beneficiary may apply to have the trust executed, and to have a tmatee 

or new trustees appointed. H 

Hindu Trusts— Powers of High Court.— Section 3 of the Trustee's Act, 
1866, which provides that the power and authority given by the Act to the High 
Court shall be exercised only " in cases to which English law is applicable,*' cannot 
be intended to limit the operation of the Act only to oases to which, in their whole 
extent, the law prevailing in England applies, without qualification or reserve, as 
this would virtually exclude the Act in any case on which an Act of the Indtao 
Legislature has any bearing. The cases referred to in the section must be cases to 
which English law is in tome meature applicable ; but in what measure, is not iodi- 
cat^d in the Act. English law must be regarded as applipable in the sc*nse intended, 
if the principles reoognized by the English Equity Courts are applicable. At tbe 
date of the grant of the Charter to the Supreme Court of Eoaibay in the year 1883^ 
English Equity had become a system which would deal with a body of qwui Com- 
mon law in a scientific manner, and in obedience to known and uniform ralea. 
When it applied its method to the determination or the oonstitotion of a right, < 
based on the*Hindn or Mahomedan law, it administered English law. In this 1 
** English law was applicable" at the date of the passing of the Indian Trastee^a Ad, 
1866, to all cases in which peculiarly equitable doctrines had obtained recognitioa 



* Iiakshmandas e. Ganpatrav, L L. B., 8 Bom. 866. 

t Civil Prooedare Code, s. 487 { Hammond v. Walker, 8 Jor^ N. S., 686. 

t Clegg V. Bowland, L. B., 3 Bq. 878. 

§ Payne v. Parker, L. B., 1 Oh. App. 827. 

II S. 69. 
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Id the reUiioBs between the iMti?e inhabitants of Bombay. Thoao doctrines coald 
not be employed to aubvert the native and sobstantial laws, bot they afforded a means 
of araeliofating them by a system of roles borrowed from the English Cronrt of 
Bqnity. 

Tmsts are reoofcniaed by the Hindu law as well as in the English system of 
law. But while the substantive Hindu law insists strongly on the suppression of 
fraud, and the fulfilment of promises, it fails to furnish the detailed rules by whieh 
efPect is to he foven to its principles is cases of trusts. If the Court is called on 
to fdve effect to a trust in any given case, it looks to the Hindu law of property to 
determine the estate of the trustee ; but with reference to the duties of trustees and 
the rights of beneficiaries, it is governed by the rules of English Equity. There 
are no others that it can apply. In meeting an exigency, or in taking cognizance 
of a form of rights not directly provided for In the Shastras, the Court, in exercising 
its jurisdiction under section 41 of the Charter of 1823, may apply Hindu law ; but 
taking Hindu law as one of its data, it applies " English law'* also, in the form of 
equity, to all or nearly all the questions that arise.^ 

liimitation.— By section 10 of the Limitation Aol, 1977, notwltfastaodtng 
anything therv'inhpfon* contained, no suit against a person in whom property hsa 
become vested in trust for any specific purpose, or against his legal rsprestntativa 
for assigns (not lieing assigns for valuable consideration), or the purpose of follow^ 
ing in bis or their hands such property, shall be barred by any lengtli of time. 

A suit against trustees for the purpose of charging certain property with the 
trusts declared by the autlior of the trust in respect of that property, and for an 
aecount| is a suit to follow property, and, aa such, is not barred by any lapse of time.f 



CHAPTER XIII. 
VENDORS' LIENS. 



* Form No. 364. 
Bt Vbndor AaAiMtiT PuBCHAssB TO Emvobo Lhw. 

Plaintiff states : — 

1. That on tha day of 18 , ai , tbe plaintiff 

aoM and conveyed to the defendant acrea of land, sitaated (dencribe 
tbe premises), for whieh the defendant agreed to pay the plaint^ the 
sam of Ra. (state terms of sale). 

8. That no part of the said sum of Bs. has been paid by 

the defendant. 



*■ In re Kahandas Karrandas, T. L. E., 6 Bom. 164. 

t Hunt> Cuoman^e Doss^e o. Tariui Chum Bysaok, I. L. B., 8 Cal. 766. 
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298 DIV. v.— SUITS FOR SPECIAL RELIEF. 

8, That the plaiotifl haa a lien as vendor upon said premiaes for 
the payment of said purchase-money, which he claims in this suit. 

Wherefore plaintift prays — 

1. For a decree for the said sum of Rs. , with interest from 
* the day of 18 , and the costs of suit ; 

2. That it may be decreed that the plaintiff has a lien upon said 

premises for the amount of said decree, and that the same may 
be sold, and the proceeds applied to the payment pt said 
decree, and that he may have execution against the defendant 
for any deficiency, and for such other and further relief as 
may be proper. 

Vendor^B Iiien.-*The yendor has an equitable Hen npoQ inrnnoTeahle propertj 
sold, whatever ooay be its tenare, for so mocb of the porchaae-money as io fact 
remains unpaid ; the lien ia valid agaiast aab-pnrcbasers with notiee elaimiDg onder 
the first purchaser ; and anb-parcbaaera or mortgagees, even withoni notice, art 
postponed, unleaa they have the legal eatate, or a better equity, or the title-deeda.* 

Liien How Lost. — Tn general the taking of an indepencfent seenritj will be 
evidenee of an intention to abandon the lien ; but anch an inteotioD wiTI net be 
implied where the vendor takea a note, bill, or bond, for the porcbaee- money, even 
if the same be signed by a third persoD.f 

Limitation. — In suits by a vendor of immoveable property to enforce his 
lien for unpaid purchase-money, three years from the time fixed for complettsg 
the sale, or when the title is accepted after the time fixed for eumpkting tlie date 
of the acceptance.^ 



Form No. 366. 
Bt Yendob against Pubchaskk ak{i his Granteb. 

Plaintiff states: — 

1 and 2. (As in preceding form.) 

3. That the defenidant C D purchased the said premises et the 
defendant A B with the full knowle<%e that the said A B bad not paid 
the said purchase-money, and took a conveyance from the said A B to 
him for the said premises. 

(Conclude as in preceding form.) 



• Dart. V. & p. 729, 780. f Dart. Y. ft P. 733, 734. 

t Art. Ill, Limitation Act, 1S77. 
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PART II -DEFENCES. 



FIRST DIVISION. 
SUITS ON CONTRACT. 



FIRST SUB-DI VISION. 
DEFENCES GENERALLY APPLICABLE. 



CHAPTER I. 
DEFENCES AFFECTING PROCEDURE. 



Form No. 866. 

Ahbiquitt of PlaiKt. 

That the plaiat ta Ambiguous, unintelligible, and uncertain. (Point 
out specially in what the ambiguity or uucertainty consists.) 

BBsential Allegmtions. — Each oauiie of action Hlionid be separately and 
diKtinctly stated ; and each separate and diBtinct proposilioo of each caune of action 
should be separate! J set forth in logical order, leaving the concluiiioiis of law 
deduced therefrom to be drawn by tlie Court. 

Praotioe.— A plaint may be rejected if it is iatentionally obscure,^ and this 
even after it has been registered. f 

, Form No. 3B7. 

Another Suit Pending. 

That there was, at the commencement of this suit, and still is, 
another suit pending, between the same parties, for the same cause, in 
the Court of , a Court of competent jurisdiction. 

Bos^ntial Allegations.— The written statement should show that there is 
aoother suit peoding in a Court in British lodia, or in a Court beyond British India^ 
estublivhed by the Govemor-Gkneral, of competent jurisdiction, between the same 
parties, litigating under the same title, and that the subject-matter in controversy is 
the same. 

• Mahomed Eosssin v. Poion, 20 W. B. 147. 

t CiTil rrucedore Code, s. 53 , and see Chetti Ganndan v, Snndaram Pillai, 2 Mad. 61. 
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Past XL Praotiod-^Bj section 18 of the Civil Prooedure Gode the Coarts are pfedmi^ 
DefeDoes. from trying any snit in which the matter in issoe is aleo ia isMie in a aaii ] 



Coutract. 



Div L ^^^^^^ >° ^^y domeatic Oomrt ; Miita hi foreifn Coortt ara bjr the ezplanalioo 

Suits on expressly declared »ot to be within this role. 

A suit filed in the District Munaira Oonrt on the same day as a suit brought in 
the Small Cause Court for the same oanse of action is no bar to the aoit io the 
Small Cause Court ; but the plaintiff must elect which s«it he will proceed with.* 



Form Na 368. 

COMPBOMISX. 

1. (State demand set up by tbe plaintiff.) 

2. That afterwards, on the day of 18 , at , 
the defendant agreed to pay, and the. plaiutifT agreed (in writing) to 
accept, Rs. , in full satia&ction of said claim, as a cumproiuiae 
thereof. 

8. That on the day of 18 , the defendant paid, and 

the plaintiff so accepted, the said snm. 

Construotion of Instruments of Oompromise.— Qeoeral words nsed 
io a deed of coinpruiuisc or iu a release must be coDfined to matters of the same 
nature, and foriuiug part of the transaction which tlje parties had in riew.f 



Form No. 359. 

DeFBCT of PAfiTIIS. 

That Q H should be made a ptaintiff (or defendant) in this suit 
(state why). 

Praotioe.~The Court should not dismisa a aoit for defect of partiee menkj^ 
hut should exercise the discretion vested in it bjreection 8S of the Ciytl Proeednre 
Code ; hot a Court is not couipeteftt to allow of the hitroduction into a soit of a 
party agatnat whom no lelief is sought by the plahitiff4 

The objection must be taken on or before the first hearing ;§ hnt the Conrt may 
of its own motion add partiea at any time ; thia diaomtios to add parties shonid be 

* Subbramanyian e. Ganapathi, I. L. ft., 2 Mad. 128. 

t Leelanmid Singh v. Hamidooddin, I. L. B., 8 Cal. 576; see also Direotora of Ii. A 
8. W. By. Co. V. Blaokmore, L. B., 4 H. L. 610. 

% M o boii a a e o 8arao « oye e e. Bykont C^noder Mustofee, 25 W. B. IT. 

§ Boohpaul o. Johoree, Z Agra B. C. B. 147; Joaabati MoMah v. Golam ft mad 
Cfaowdhiy. ai W. B, 187. 
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•zarciaMi wbeMv^r H tppMra deairable, ui order to prevent a ifmltiplicity of taits, Fabt IL 

to bind ell pereooe mterealed once for ell, bat this ehould not be done to the preju^ ^^^poo»» 

dice or delay of tke pkintiff.^ Diy j^ 

m^^^^^^m, Suits on 

_ ^. Contract. 

FormNcaea 
FoBMfiK Decbbi. 

That oil the day of 18 » io a suit then pending in the 

Court of between A B plaintiff, and C D defendant, and for 

the same cauae of action as that set forth in the plaint herein, decree 
was daly passed (describe the decree). 

Res Judicata.— Section 13 of tbe Civil Procednre Code mna aa follows :•* 
^Ne Oewrt shall tryanysoit or issne in wbtob tbe sobject-matter directly and 
sobetentially in iesoe has been directly and tabstantially in iasae in a former suit 
between the same parties, or between parties trader whom they or any of them 
chum, litigating mder the same title, ia a Court of jurisdiction competent to try 
such subsequent suit, or the suit in which such issue has been subsequently raised, 
and has l^een heard, and finally decided. 

In Bngland it was held in the case of Leggatt «. Qreat Northern Railway 
CtnDpany,t that where the issne is the tame, and the parties are the same, the find- 
ing of thv jury is conclusive, whether the oante of action is the aame or not ; and 
in Calcutta it hiia been held that where the parties are the same, Uie thing churned 
the same, and the parties sue and are sued in the same character, the previous suit 
will be a bar, whether the groirads of action be the same or not4 

If the cause of action is based on a right identical in both suits, or on the same 
group of facts infringing that right, the second suit is barred. { 

When a judgment of a Court of first instance u|M>n a particular issue is appealed 
against, that judgment ceases to be rujudiccUa^ and becomes ret 9ubjudice; and if 
tbe Appellate Court declines to decide that issue, and disposes of the case on other 
grounds, the judgment of ,the first Court upon that issne Is no more a bsrto^a 
f mors salt than it would be if that judgment had besa reversed by the Court of 
AppeaLI 

A deeision is no less resjuiUeata because It may have been founded on an erro* 
neons view of the law, or a view of the law which a Full Bench has subsequently 
disapproved .f 

• The Swansea Shipping Co. e. DnncaB, Foa A Co^ J. <). B. D. 644s Bower o. Hart-' 
Uy, I Q. B/d. 66S, psr Mellish and James, JJ. 

1 1 Q. B. D. eos. 

t Deoobandhoo Chowdhry e. KristomoDoe Doesee, I. L. B., 2 Cal. 158, 
S Hiji Hasam Ibrahim e. Hanoharam Kuliandas, L,L. B., 8 Bom. 137. 
II KUvaro e. Nilvam, T. L. B., S Bom. 110. 
T Gown Koer e. Andh Koer» L L. IL, 10 Cal. 1067. 
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VAWr XL It is Qot what the Judge may say to his jadgmeot, bat what is directed by the 
I^^<^^ decree, Is reijudieaiOi,'* but ia order to determioe what the decree really deddee, it 
Div. I ^^ essential to see what were the rights in dispote between the partlea.t 
ContrMt ^^ decision relied on mast be that of a Ooart competent to try the sobeeqaent 

suit '4 a decree of a Court not of competent jurisdiction is no bar.§ 

Where the suit is a continuing one, as a suit for an account, the previous suit 
will be no bar.il 

Foreign Jadgments— When a Bar to Snit in India.— No foreign 
judgment shall operate as a bar to a suit in British India :— > 
(a) If it has not been given on the merits of the case ; 
(() If it appears on the face of the prooeedlngs to be founded on an incorrect 

view of international law, or of any law in foroe in British India; 
(€) If it is in the opinion of the Oowei before which it is produced contrary to 

natural justice ; 
(d) If it has been obtained by fraud ; 
(s) If it sustains a claim founded on a breadi of any law in foroe in British 

India^t 

In a suit against a native of British India not residing in the foreign country, 
upon a cause of astton which arose in British India, there is no duty in the defend- 
ant to attend the foreign Oourt and defend the suit, and consequently an ex-pitHs 
judgment of such fon*ign Court imposes no duty on the defendant to pay the amount 
decreed so as to bar a ^it in British India. Such a case comes under clause b of 
section 14 of the Civil Procedure Code.*^ 

Foreign Jndgments—Basential Allegations.— In pleading a foreign 
judgment in bar of a snit in India a general averment of jnrisiliotion is sufficient, 
as, by explanation vi. of seetion 18 of the Civil Procedure Code, the judgment 
duly authentioated is presnmpdve evidenoe that the Court which made it had com- 
petent jurisdiction, unless the contrary appear on the record. 



• Mohan Lai e. Baa Dial, I. L. B., S AU. 84S; Devarakonda Narasamm« e. De- 
varakonda Kanaya, I. L. B., 4 Mad. 184] Anosuyabai v. Sakaram, I. L. B., 7 Bom. 464; 
see also per Sir Barnes Peacock in HSooijomooee Dayee e. SnddanaDd Mohi^iaster, 18 
B, L. B. at p. 804| Manappa Mndali e. 8. T. McCarthy, I. L. B., 8 Mad. 198. 

t Bobinsoo e. Duleep Singh, 11 Cb. DIv. 798 at p. 818. 

t Civil Prooedare Code, s. 18} Misir Baghobardial v, Sheo Bakah Singh, I. L. B., 
9 Cal. 489. 

§ PohoU Mnllick e. rokeer Chander Pataaik, 22 W. B. 849; Chniider Narmin 
Mojoomdar v, Prithanand Aaram, 12 W. B. 890; Moaaamat Banee Ganeah Kooer #. 
Mnasamnt Oomdnt Oonnissa B^gum, 6 N.-W. P. 77 ; Kalka Parshad v, Kanhaya Singh, 
7 N..W. P. 99. 

II Boy Dinknr Doyal 9. Sheo Golam Singh, 88 W. B. 178. 

% Civil Prooednre Code, s. 14. 

•• Hinde & Co. v. Ponnaih Brayan, I. L. B., 4 Mad. 859. 
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When Plea of Res Jndioata may be Takeii.--Where the plea of rw Part II. 
JucUMta was not raised aatil after all the evideooe h:id been taken, it was held that Befeoces. 



the Court should consider it ^ and even when this plea bad not been raised either j^jy j^ 
in the Coort of first instanoe or in first appeal, if raised in second appeal it must he Suits on 
considered and determined either opoa the record as it stands, or after a remand for ^Q^^*^* 
findings of factf 

• — — ^— — 

Form tia 361. 

I^rANCY or PLAINTIFF. 

That the plmotiff is not of the age of eighteen years (or at the 
comnieDcement of this suit the plaintiff was not of the age <^ eighteen 
years), and has no guardian appointed herein. 

Plraotioe. — Every suit by a minor shall be instituted in his name by an aduH 
person, who, in such suit, shall be called the next friend of the minor, and may be 
ordered to pay any costs in the suit, as if he were the plaintiCJ As to who is 
entitled to institute or defend a suit on behalf of a minor, see the chapter herein, 
entitled '"Minors," page 13. 

Where there is no guardian appointed under any local law, the Court may, under 
section 446 of the Civil Procedure Code, appoint ar^ person of sound miod and full 
age, wliose interest is not adverse to that of the minor, and who is not himself a 
defendant, to be the next friend of the minor. 



Form Na 362. 

LlMlTATIOK. 

That tbe cause <^ action set forth in the plaint did not accrue 
within years before commencement of this suit ; and the plaint* 

ifiTs claim is therefore barred by clause of Schedule IL of Act 

XV. of 1877. 

OoDStniofcioii of Limitation Aots. — A Limitation Act, being restrictive 
of the ordinary right to take legal proceedings, must, where the language is ambi- 
guous, be construed strictly, i^, in favour of the right to prooeed.§ Statutes of 
Limitation are in thdr nature strict and inflexible enactments, and ought to receive 
such a coostmction as the language in its plain meaning imports ;| and where the 

* Bud Bahadoor 8in|^ v. Luoho Kooer, I. L. B., 6 Cal. 406. 

t Mohammad Ismail «. Chatter Singh, I. L. B., 4 All. 69. 

t Civil Procedure Code, s. 440. 

§ Umia Shaokar Lakhmiram v, Ghhota Lai Yajeram, per Westropp, C. J., I. L. B., 
1 Bom. 19 at p. 22 ; Balvantrav v. Porshotam Sidheshvar, 9 Bom. 99 at p. 111. 

II Laohmee Biiksh Boy v. Bu^jeet Bam Panday, 18 Beng. P. C. 177; 20 W. B. 875; 
see also l^ed Mahomed Afisol v. Kanhya Lai, 2 W. B. 268. 
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904 aUB'DIV. I.— DEFENCES OENERALLY APPLICABLE. 

VxVt II. language of an Act of Limitation speciftes the pnrtionlar cdses for whioh a perioJ 
Bofenoes. of limitation is provided, the Court ought not to interpret tliat language so as to 
^ J inclnde cases not falling within the strict meaning of the w^rds used.* 
Suits on Application of Limitation Aots.—Tlie applicabih'ty of particular aectioos 

Contract. ^^ ^^i^ geneial statute of limitation must be determined by the nature of the thing 

saed for, and not by the $UUu$, race, character, or religion of the parties to the soit. 

The period of limitation within which the claim is barred must be fixed and onifonn, 

by whomsoever that claim is preferred or resisted. f 

No Court has power to extend by indnlgenoe the period of limitation, bnt when 
it is shown that a remedy is barred by limitation, it has only to apply the kw, and 
refuse the remedy ;% and this alttiough limitation has not been set up as a defenca,S 
Und at any stage of the proceedings. 

Tt is the duty of the plaintiff, if his cause of action arose beyond the tiif e 
ordinarily allowed for instituting his suit, to state in his plaint the grmioda on which 
exemption from the Limitation Law is claimed, and the Court innsf rejeol the i>laiol 
if it is barred by fopse of time.|| 

Consent of Parties. — When a caufie of action has once accrued the preecribed 
period of limitation cannot be extended even on the agreement of the parties.^ 

De£»ndantsNot Bound by Limitation Acta— The Limitetion Act, 1871, 
does not in terms apply to defendants ; and it does not follow ttnit a defendant 
cannot set np a right by way of defence which he would be precluded by the 
Limitation Act from setting np as a plaintiff by way of subtantive claim.*^ 

Doctrine of Laches and Acquiescence.— The equiuble doctrine of 
laches and acquiescence does not apply to suits for which a period of limitation ia 
provided by the Limitation Act ;tt the Courts of this country have not power to 
^ refuse relief on the ground of mere delay when plaintiff establish^ a ris^h^ not 
ftffeoted by limitation.^ Bol where there is more than mere laches, where there is 
condiiot or language indacing a reasosMtble belief that a right ia foregone, and the 
party who acU upon the belief so induced, and whose position is altered by tbie 
belief, is entitled in this country, as in other countri^ to plead aoquiescenoe, and 
the plea, if sufficiently proved, ought to be held a good answer to an action, although 

• Bam Snnkar Bhadoory, In rv, I C. L. B. 440. 

t Maharana Fnttehsangji e. Dessai Kollianragi Hekoommtraiji, 18 Beng. C. P. ffi4, 
atp.M5j n W.B. 178. ^ 

t Sadbo Singh v. Mnsnmnt Kishnee, 8 N. W. P. 8ia 

§ Limitation Act, 1877, s. 4. 

II See ss. 50 and S4, d. e, C. P. C. 

% Bast India Company «. Odiohnrn Paul, 5 H . J. P. 48. 

** Bam Narain e. Poolin Beharey, 8 C. L. B. 5. 

ft Bam Ban e. B^a Ban, 8 BCad. H. C. B. 114 ; Peddamnthnlaty e. N. Timma Baddy. 
2 Mad. H. C. B. 870; Tarack Chander Bhnttacharfee «. Horo Snnkar Sandyal, 22 W. B. 
267 ; Sheikh AUij Hossein v. Sheikh Mnshar Hossein, 4 0. L. B. 577. 

tt Bamphnl Sahoo «. Misree Lal^ 24 W. B. 97. 
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CttAP. l^DEPEirOES APrSOTTirO PROCEDnRB. »» 

Ike pUiatiff m^y have brongbt hit toit within the period prescribed bj tbe law of p^i^ii IJ^ 
HmiUtJoD.® This is also the principle followed in England.f But to oonsUtnte a Befenoss* 
bar by acquiescence both parties must be acqaainted with all the material facts, and ^ j 
tiie conduct of the party entitled to offer opposition to the act of the other most be Sails on 
sooh as to give rise to a reasonable belief of bia oonsent, and the other must have Contrsot 
been indnced thereby to do something from which he might otherwise have 
abstained,! 

Form Na 363. 

MlSJODTDBB 07 OaUSBS OF ACHON. 

That several canaes of action have been improperly united (atatd 
how). 

Fraotioe.— An objection for misjoinder of canset of action mnst be taken in 
the Court of first Instance.} 

For the kind of claims which may be joined with a suit to recover immoveable 
property, or for declaration of title to immoveable property, see section 44 of the 
Civil Procedure Code ; all other claims may be joined in one suit. The Court may, 
however, order separate trials when it considers that they cannot be conveniently 
tried together ;|| but this does not mean that the plaintiff must then file separate' 
plaints in each case Mcparately tried.f 

The defendant may apply, at any time before the fii*st hearing, or, where is^nce 
are settled, before any evidence is recorded, for an order confining the Kiiit to such 
of the eaoses of action as may be conveniently disposed of in one suit.^^ 



Form Na 364w 

Misjoinder of Fartiks. 

That A B 18 improperly made a plaintiff (or defendant) in thia snit 
(state why). , 

Practioe.~No suit shall fail by reason of misjoinder of parties.f f The Court 
has, nnder section 27 of the Civil Procedure Code, a discretion, where there has been 
a (ofii^s, mistake, to snbstitnte or add a party plaintiff; and nnder section 32 the 
Oonrt may order the name of any party, whether plaintiff or defendant, improperly 
joined, to be struck out. 

* Uda Begam «. Iraaiii.nd.din, I. L. E., 1 All. 82. 

t Arohbold v. Soally, 9 H. L. 383. 

t See i>arby and Bosanqnet, pp. 351, ^2t Banning, pp. 246, 247* 

§ Dhondiba Krisnaji Patel e. Ram Chandar Bhagvat, I. L. E., 6 Bom. 664u 

II Civil Prooedare Code, s. 46. 

IT MujNunnt Rafcta Bebee o. Dnmree Lai, 2 N..W. P. 153. 

^ Civil Prooednre Oode, s. 46. 

ft Civil Prooedore Code, s. 31. 
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308 aUB-mV.L— DEFENCES GEKKTtAlLYAPTinrABLE. 
Fabt II. Form No. 3i86. 

DefeooM. 



HlSNOMKR. 



^f^* I* That the trae name of the plaiutiff (or of defendant) is aod ever 

OoQtnoi. has been , and not , in which name be sties (or is inied). 

PMotice.— Misnomer of a plaintiff or defendant most be pleaded, whether 
the party be an individual or a corporation, otherwise a mistake io the name will be 
ooDsidered as waived. 

Misnomer of Defendant.— The description contemplated by the Code 
includes all the titles by which the party is generally known ; and if a party, from 
obstinacy or pique,, or anything in fact but a bond fide dispute .as to the ri|^t to a 
title, persistently refuses to give his adversary that title by whidi he is generally 
recogniased, the Court ooght not to permit, nor sanction, that species of insult 
When the defendant objected that his titles were not set forth, and asked that he 
might be described as in the (government Qazette, ''The Honorable Maharajah 
Meerja Vijaya Rama Oujapati Baz Manee Sultan Bahadur, Qnro of Yisianagram.'* 
and the plaintiff was granted a week to amend, but did not, it was held by the Privy 
Council that, with the exception of the word '* Honorable,^' which seemed lees a 
natter of description than an honorary distinction as applied to members of Cenncil, 
the Judge was right in insisting on the titles, and in rejecting the plaint on non« 
compliance, as the titles could not be rationally dinputed.* In this ease their Lord- 
ships disapproved of the ruling in Rishen Ghand Qoleecha «. Meghraj Kobhria Roy 
Biiliadoor,t in which the High Court at Oalcntta refused to insist on the inseitioa 
of the words " Roy Baliadoor." 

Form No. 366. 

NON-JOINDBR OF JoIWT OWNBR. 

That A B and C D, residing at , are tenants in common 

with the plaintiff in said lands, and necessary parties io this suit. 



Form No. 367. * 

NOM-JOINDER OF JoiNT PuOMISBB. 

That the contract (or otheV cause of action) mentioned in the plaint 
was made with said A B, plaintiff, and one C D, jointly. 



Form No. 368. 
The Same— Another Form. 

1. That the goods described in the plaint were sold by plaintiff 
and one C D as partners under the name of A B & Co. 

* Sri BAJa Seta Bama Krishna r. Sri Baja Vijaya Baaa C^iapeiy, S Mad. SI ; 18 
W. E. 801. 

t 12 W. R. 450. 
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CEAP. L^D£FENOBS AFFEOTIJfO PROGEDVRB. Vft 

% That the said C D is itill living (or, that the said C D died on or Pam It 
about the day of 18 , and E F is his legal representative). ^^^^^ 

Non-Joinder of Joint-promisee. — One joiot-proiniiiee cannot sue by ^'7* ^' 
Idtiwelf either for the whole of the debt or for his sbare.^ Ootitnol; 

When one, joint-promisee is dead, his representative should be joined as a 
plaintiff,t or, if be refuses, as a defendant. 

Non-joinder of Joint-debtor.— It is no defence that one of several joint- 
debtors has not been made a party, as nnder section 43 of the Contract Act, 
1872, the promisee may compel any one of the joint-promisors to perform the 
whole of the promise ; bat the defendant may apply nnder section 32 of the 
Code of Civil Procedure to have his co-promisor added as a defendant, and if It 
appears that his appearance before the Court is necessary in order to enable the 
Court effectually and completely to adjudicate upon and settle all the questions 
involved in the suit, it will order such co-promisor to be added. 

Old^otion when to be Taken.~All objections for want of parties mast 
be taken before the first bearing.^ 

Form No. 309. 

PLAtNT DOBS NOT STATE FaCTS SUFFICIENT TO CONSTITUTB 

▲ Cause of Action. 

That the plaint does not state facts sufficient to constitute a cause 
of action* 

Praotioe. — When the plaint does not disclose a cause of action, the Court 
may either reject it, or order it to be amended ;§ bat the Coart Is juttifiel in exa* 
mining the pleaders on both sides, and from their examination eliciting and fixing 
tha real isanes. and determining the esss on the trial of such issues.|| 

An objection as to the plaintilE having no canst of action may be taken at any 
stage of the suit.f ^ ' • 



Form No. 370. 

Want of Capacity to Sue. 

That the plaintiiF has not legal capacity to sue (state reaeon whj). 

Fteotioe.~Incapacity to sue is a defect not admitting of cure, and the Co«fi 
i« bound to consider it, thoagh nrged for the first time in special appeal.*^ 

• Bamsebuk v. Bamlall Koondoo, L L. R., • Cal. 815. 

t CoDtraot Act, 1873, s. 46. 

X Ciril Frooedure Code, s. S4. 

S Civil Prooedore Code, s. 63. 

II Man Oobind Siroar v. Umbika Monee Dossia, 16 W. R. 218. 

% Parbati Chiftfan Mukhopadhya «. Kalhiaih Mukhopadhya, 6 B. L. B. App. 73. 

•a Badha Kiahen v. BakhUwur LaU. 1 Agra, F. B., 173. 
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808 SUB^Dir. L— DEFENCES GENERALLY APPIICASIS. 
Pawp II. Form No. 37lr 

PefenooB. 

— — — Want of Capacity — Aukn Enbmt. 

Div. I 

C^tn^ '* '^^^^ ^^^ plaintiff was not, at the commencement of this floit^ 

and is not now, a subject of Her Majesty, but was and is an alien, bcMn 

in , out of the allegiance of Her Majesty, and within Um 

Eangdom of 

2. That at the commencement of this suit the. Government (d 
said was, and still is, at war with, and is now an enemy of, Her 
Majesty, 

3. That the plaintiff then was, and still is, an. alien enemy, abiding 
without British India, and at , within the said , and 
adhering to the said enemies of Her Majesty. 

Alien Bnemy Defined.— The ezpIanaUon to section 430 of the Civil Proce- 
dure Code gives the following definition of " alien enemy residing in a foreign 
oountry *' : ** Every person residing in a foreign country, the Government of 
which is at war with the Government of the United Kingdom of Great Britain and 
Ireland, and carrying on biisinens in that oountry without a license in that behalf 
nnder the hand of one of Her Majesty's Secretaries of State, or of a Secretary to the 
Government of India.** 

Inoapaoity of Alien of Enemy.— By section 490 of the Civil Procedore 
Code, alien enemies residing in a foreign oonntry, or residing in British India with- 
out permission of the Governor-General in OonnciI| are incapable of suing in oar 
Courts. 



Form Na 872, 

Want or Capacity — ^AssiajraiBNT. 

That before the commeoeement of this suit, aod on the day 
of 18 , at , the plaintiff duly assigned the subject- 

matter and cause of action set forth in the plaint to one A B, who then 
was, and has been ever since, the holder thereof 



Form Na 878. 

Want op Capacity — Denial op Plaintiito' Incorpobation. 

1. That there was not at the commeDcement of this suit, nor.is 
there now, any such cooipany as the company^ named as plaiDl- 

iff in this suit. 
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iJBAP. I.—DEFBNOBS AFFECTIKQ PROOBDURB. 809 

2. That the plaintiff was not a de fado com^ny, nor did the per- Vaxs IX 

sons claiming to compose the said alleged company, at the commence* . 1 

ment of this sniti daim in good faith to be a company. ^^ ^ 

,^«..^_^ CoDtnwt* 

Form No. 874. 
•Waht or Capacitt— DmiAt of Dibictobship. 

That sinee the expiration of the said first year (or after the 
day of 18 ), he has not been a director of said company, and has 
not in any way managed the a&irs or concerns of sidd company as such* 



Form Na 370. 

Waht of JamsDioTioK. 

That the Conrt has no jurisdiction of the person kA the defendant 
(or of the subject-matter of the suit — state why). 

PktM>tioe.— A Oonrt osnoot tfy a ease without jtiritdictioD, even with the con. 
■ent of partiaa,^ sad the fiibmiMion of defendaot eaonot cost the juritfdiotion of the 
Appellate Court to eet aside the decieioo.f An AppelUte Court oaanot treat a 
plea to jarisdiotioti ae a technical plea which may he diaregarded if the Court ii eatia- 
fied with the decision on the mertii.$ 

When an ohjection to the jnriediction has heen raised and allowed in an early 
atage of the sait, the pbint shonld he returned to he presented in the proper Conrt^S 
even though the suit has heen registered,! in fact at any stage of the suit^^f and 
even after the trial has eonoliidedt^ hot not after dseiee has heen passed hy ultimate 
Conrt of Appeal.ft 

Ttet fbr JtnJMUotkNL— Wlytiiar a Govt has jnriadietion ornot in a suit, 
dapea^ not on thaefba of Its.iNMi aooording to the mles of the Conrt Fees Aett 
hn% upon thaasMppt or nlMf the sabjeot-matter in dispute, U., the actual market 

% BQj'Bboopendro Nafth Ghowdhrj e. Kalee Prosaano Ghose, S4 W. B. SOS. 

t BoyBboopeodroNaihCI|Qvdh«j«J|;aleeFrosuiiiioOhoee,Mijfn(i| Govenineoie. 
Bnimbingji Amarsiagji, 9 Bom. H. C, %. MS| Ankhil Chnnder Sea v. Mohiai Mohna 
Ooss,4C. L. B.4eii Foster e. Underwood, 8 Bx. DiT. 1. 

} Keefaava flanabhi^a e. Lakshminarayaoa, I. L. B^ S Mad. 192. 

I Khoosal Chnad e. Palmer, 2 Agra H. C. B. 280. 

H Khaada MofiahraT e. Shiiji Bin Gorktji, 6 Bom. 12 ; Kavaiji f ranji v. Wallace 
1 Bom. IIS. 

5 BhadediTar Chowdhiy e. Qonri Kant Nath, I. L. B, 8 CaL 884; 11 0. L. B. 
SCO. 

•• Pirabhakarbhal e. VishTambhar, L L. B, 8 Bom. 818. 

ft IafsBaiAmrie,LJLB»8Bom.889. 
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PjlBf IL ^M oi what the plainiiS is ftoing for,* which tbonld he •etimttei by the gid of the 
DefeDoe0. best eTidenoe aTailable beariog on the actual ▼alae.f lo a recent case the Bombay 
DiV. L ^^^^ Conrt have held that what determine! the jurisdiction of a Court, ia the daim. 
Suite en or eubjeot-matter of the claim, a$ estimated by the ptaintif; and the determinatioii 
^^^f*^**^ having given the jurisdiction, the jurisdiction itself continues, whatever the event off 

the suit, and this is so notwithstanding a b(md fid^ error in the eetimate made bj the 

pkunti£F4 

Suits on Oontraot— Where to be Institoted.— In suits on contract 
plaintiff may bring his suit either in the Court of the place where the oontraot was 
made, or in that of the place where it was to be performed. § 

Aota of State.— The Courts have no jurisdiction to entertain a suit against 
Government on account of any act done, or contract entered into, in tiie ezereise of 
powers usually called sovereign, that is, j^wers which cannot be lawfully exeroised 
except by a sovereign, or by a private individual delegated by a sovereign to exieieise 
them, or on account of any Oct done by offioefB and soldiers carrying on hoatiltties^ 
or for the Unts of any naval officers in seisii^ a prise, the property of a snbjeot^ nndar 
the supposition that it was the property of an enemy, or for any act done by a military 
or naval officer or any soldier or sailor whilst engaged in military or naval dntj, or 
f*tr the acts of its officers or servants, in the exercise <rf judicial fnnotions ; but the 
Ch>vemment is liable for the acts dune by public servants in the eondoot of itnder- 
tskings whic^ might be carried on by private individuals without baring anr sovereign 
powers delegated to thpm.| But where an act complained of is professedly done 
under the sanction of municipal law, and in the exercise of powers conferred by that 
law, the fact that it is done by the sovereign power, and is not an act which could 
possibly be done by a private iadividoal, does not oust (he jurisdiction of the Civil 
Conrts.i[ 

BmaU Oatxae Oourts— Btdts for Ckmtribatloii.^Tlie general role is 
that a suit for contribution does not lie in a mofussil Small OMise Court in the 



• Chunder Nath e. Brindabnn Shaha, 25 W. B. 39 ; Kkty Ohorn Hitter e. Annath 
Nath Deb, I. L. B., 8 Cal. 767 ; 11 C. L. B. 95 j Dayachand Hemohaud e. Hemehand 
Bharamohand, I. L. B., 4 Bom. 515 : Bai Mskhor e. Bnlakhi Ohakir, i. L. B., 1 Bom. 1 ; 
Kaln BhiWigi e. Vishram Mawiji,!. £. B., 1 Bom. 548 1 Jeebnj Singh v. Indegeei 
Hahton, 18 W. B. 109. 

t N«nhoon Siugh e. Toolanee Singh, 20 W. B. 3S. 

X Lakshman e. Babaji, I. L. B., 8 Bom. 81; see also Joy IXoorga Dasaee •. Maaiok 
Ohand Baboo, 16 W. B. 248. 

§ Gopi Krishna Gossami e. MO Komal Baneijee, 18 B. I«. B. 461 ; 22 W. B. 79; 
Laokioee Chnnd e. Zorarwnr Hull, 8 H. J. ▲. 291; Prem Shook e. Bhekoo, 8 Agra 
H. C. B. 242 1 Hills o. Olaik, 14 B. L. B. 867; Sami Ayyangar d. Qopal Ayyaogar, 7 
Mad. H. C. B. 176 ; Mahomed Abdal Kadar o. fi. I. By. Co., I. U B^ 1 Mad. 377; Laljee 
Lall ». Hardury Narain, I. L. B., 9 Cal. 105; 11 C. L. B. 125. 

' II P. & O. 8. N. Co. o. Secretary of State, Bourke, 1B7 ; 5 Bom. H. O. ft. App. k 

f The Sucrouity of State t». auri Bhauji, I. L. B., 5 Mad. 278« 
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»beenc6 of a contract to oootribate.* Therefore a salt for cootribation for money Part Il« 
pM by ooe-jadginent-debtor in fiatisfaction of a joint-decree against him and Defences, 
•(hers cannot be entertained by a Ooiirt of 8roall Canses, which cannot deal '^^^Z'f 
with questions of eqaity ;t nor a sait for contribntion between coparceners in a gui^g ^^ 
rerenae-paying estate, or for contribntion between coparceners in a jama 4 ^^t a Contraoi. 
Boit by one surety against another for contribution, when the sureties are bound by 
the same instrument, is a suit on an implied contract, and therefore within the juris^ 
diction of a Oenrt of Small Canses.§ 

Small Oauae Courts— Seamen's Wages.— Olvil Gourts (including Small 
Caaee Courts) ha^e jnrisdiction to try suits for wtiges brought by teameo against 
the master, whatever tlie nationality of Hie vessel. | 

Small Oatise Courts— Suit for Property Atta6hed.~A suit to re- 
cover moveable property attached in execution of a decree, and damages for its 
wrongful attachment, and to set aside the order disallowing an objection to be taken 
to its attachment, is not a suit oogniiable by a Court of Small Causes ;f nor a suit 
for a declaration of . title to such property, and for its recovery by the removal of 
attachment ;^o nor a suit by a decree-holder to establish his right ^o attach and sell 
certain property as belonging; to bis judgment-debtor.ff 



CHAPTER II; 
DEFENCES AFFECTINQ THE CONTRACT. 



Form No, 876. 

AOCOBD AND BATISTACnOH. 

That on the day of 18 » at , he delivered to 

the plaintiff the promissory note of B for Us. , and the 

plaintiff accepted the 'same in full satisfaction and discharge of tl^e 
claim set up in the plaint. 



* Bambux v, Mudhoosoodun, B. L. B. Sup. Tol. 675 j 7 W. B. 877. 

t Baojoy v. Joy Nath, I. L. B.» 9 Cal. 896 ; Shaboo v. Noorai, B. L. B. 8vp. Yel. 
691 ; but see contra Goomdo «. Bapn, 5 Had. H. C. B. 200. 

t Nobin Erishna v. Bamkiuiiar, I. L. B., 7 Cal. 005. 

f Hari Trimbak Akolkar v. Abaaftheh, I. L. B., 4 Bom. 32L 

II Fritz Oloer t>. Lavezzo, T. L. B., 10 Oal. 879. 

T Hahkand Lai v. Nasir-nd^D, t. L. B., 4 All. 416. 

•^ Ihhi Bakflh tr. Sita. I. L. B., 5 All. 462; Shiboo Narain v. Madden Any, I. L. B., 
7 €a1. 606 ; hot see eontra Nathn Qaoesh v, Kalidas, I. L. B., 2 Bom. 865 ; Gordham 
Pxema v. Karsandas. L L. Bu, 2 Bom. 179. 

ft Cbhaganal tr. Jesham Bao, I. L. B., 4 Bom. iOS. 
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Part II. DeflniMon.— ilkocord anil Mtisfuctiofi means that •omething it given or 
Befeoeet. by tbe defendant to or for tbe plaintiff, and aeoepted by the latter ob a niiitui 
Dj^'j' agreement that it i*ha11 be a dincbuf^ of a cause of actioo. Tbe agreemant it tbe 
Suits on accord, and tbe tbing done or given is tbe satisfaction. 

CSontiaot 

Bssential AllegationB.— Tbe defence of sccnrd and satisfaction mnst be 

pleaded, and the facts relied on fully set out in tbe written statement of defeneej 

showing a payment or delivery, and a receipt in satisfaction. A mere reediness to 

perform, or a tender of performance, or a part performance and readiness to per* 

form tbe rest, ie not enongb. 

BflE^ot of Plea.— Under section 63 of tbe Contract Act tbe receipt 1^ tbe 
promisee of any satiafaction instead of tbe tbing promised operates as e complele 
discharge.^ 

Form Na 377. 
Arbitration and AWarpl " 

1. That CD tbe day of 18 . the plaintiff and defend- 
ant (Ih writing) mutually submitted the deniand set forth in the 
plaint to the arbitration of A B and D, and which said aubmisnoa 
has never been revoked. 

2, That on the day of 18 , at , the said 
A B and C D made and published their award, by which they declared 
the plaintiff not entitled to any part of his paid demand. 

BBsential AllegationB.— It is'not necessary to f nlly state the terms of the 
award, bot tbe substance thereof shonld be set forth sofltoiently to show that, if 
soch so award was made, the suit is barred. 



Form Na ^7& 
Credit XJnixpirkix • 

1. That the goods mentioned in the plaint were sold to him npon 
a credit of months from the day of 18 • 

2. That such period had not elapsed before the commenoement of 
this suit 

Form No. 879- 
Denial of Aoreembnt alleged. 
That he denies that he contracted or agreed with the plaintiff m 
manner or form as alleged in tbe plaint, or in any manner or form, or 
at all. 



• See the aiastratioiis. 
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Form No. Ma Part It 

«, Defences, 

Anothee Form. 

That he denies that he ever promised (or warranted or contracted) Buite on 
as alleged in the plaint (or, that he dver made the agreement men- ^^^^^^^ 
tioned in the plaint, or any agreement, at any time or place). 



Form No. 381. 

DSHULI. OV CONmTIWU DST^TVSBY. 
That he denies that the said note (or conveyanoe) vns executed ^ 
delivered by the plaintiff, on the condition and understanding alleged, 
b«it avers that it was delivered by him absolutely, and without condi- 
tion. 



Form Na 382. 
DenuIi of Faotb AhhmzD. 
That he denies generally and specifically each and every allegatioa 
in the said plaint contained (or, That he denies each and every allegatioa 
contained in the paragraph numbered and . ); 



Form No. 383. 
Denial or Falhitt. 

That he denies that the representations alleged to have been made 
by the defendant to the plaintiff were false, but, on the contrary thereof, 
avers that said representations, and each of them, were and are true. 



Form Na 384. 

Dbnul of Fbaup. 

That he denies that be obtained* the said instrument from the 
plaintiff by fraud and misrepresentations, in manner and form as the 
said plaintiff has in his plaint alleged, or by any fraud or misrepresent 
tation whatever. 



Form Na 386. 
1)bnial of Enowledob Sufficient to Fobm a Bbubf. 

That he has no knowledge, information, or belief, sufficient to 
enable him to answer any or either of the allegatiotv^ io 9aid plaint 

F. P.— 40 
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314 SUB-DIV. l—DUFSKCES QSSBRAllT APPUOABIS. 



Past IL contained, and therefore be denieB each and every of a»id •Hegatmia 

1 [or, if ooii6ued to one allegatioo, after the word ** answei^ prooeed — the 

^l^' ^' alleguiion that (set out tiie allegation), and tberefore denies the same]. 

Contraol, _ -— 



Form Na 386* 
Denial or Pabtmbrship. 

Thai he denies that the said (naming them) were partners as 
alleged [or, that the said A B was a partner with the said (naming 
them) as assigned]. 

Form No, 387. 
Denial of Pcrpdrm ancb or Conditions PnnciDBNT. 

That he denies that the plaintiff did perform the conditions preoe* 
dent of said contract on his part to be performed, or any one of them, 
or at all, or that he made any deposit or tender, or (slate what), as in the 
contract required. 

BJenential Allegatioiin.— In pleadiog the performsflce of eonditioiis prece- 
dent in a contract, it is not neoeswiry to state the facts showing performance, boi 
it may be stated generally that the party daly performed all the conditions on bts 
part, and if sneh allegation be eontrorerted, the party pleading mnst eetabKah, on 
the trial, the facts showing such performance ; bat if the performance of a eondi* 
tion precedent, not eontained in a contract, is necessary to create a cause of action, 
the facts showing such performance mast be alleged. 



Form No. 388. 
Denial of Plaintiff's RicADiNisa and Willingnbss to Pkbforil 

That at the time fixed in the said agreement the plaintiff was not 
ready and willing, nor in a condition, to perform the conditions of the 
said agreement on bis part. 

Order of Performance of Promiaea— When reciprocal promises an to 
be simultaneonsly performed, neither party Is entitled to claim p er formanoe onless 
he W ready and willing to perform his promise f but when the order of performanoe 
is fixed by the contract, they must be performed in tliat order ; and if not expressly 
fixed, they must be performed in the order which the nature of the tnmsactioo 
reqaire8.t 

• Ontraet Act, 1872, s. 61. f Ooatraot Act, 187% a 62. 
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Oo thic Mibject the Uw io BbglMid luM.bMtt ezplatoed by Lord MaDsfield as 'P^ttT IL 
f ollowg : Tbere are three kinda of coTOoantfl : firatljr, snoh aa are called mntaal and Defences, 
independent, wliera either party may recover damages from the other for the injury jy^y^ j 
he may have received by a breach of the oovenanta in hia favonr, and when it is no Suits on 
•xcnae for the defendant to allege a breach of the covenant on the part of the 
plaintiff ; secondly, there are oovenanta which are conditions, and dependent, in 
which the performance of one depends on the prior performance of the other, and 
therefore, nfttil this prior condition is performed, the other party is not liable to an 
action on his covenant ; thirdly, there is also a third sort of covenants which nre 
mntnal conditions to be performed at the same time, and in these, if one party was 
ready and offered to perform his part, and the other neglected or ref nned to perform 
his, he who waa ready and offered haa fulfilled his engagement, and may maintain 
an action for the default of the other, thongh it is not certain tliat either is bound 
to do tlie first act* And it haa been held that, where two acta are to be done at 
the same time, as where A covenants to convey an estate to B on such a day, and, 
in consideration thereof, 6 oovenanta to pay A a sum of money on the same day, 
neither can maintain an action without averring a performance, or an offer to per- 
form, on his part, thongh it is not certain which of them is obliged to do the first 
act : this particularly applies to cases of sale.f But in another English case it waa 
held that, in aa action for non-deKvery of goods sold, it is sufficient for the plaintiff 
to aver a request for delivery, and that he was ready and willing to receive the 
goods, and to pay for them, but that defendant refused to deliver ; without aver- 
ring an actual tender of the price 4 <^d ^i^ >> the view taken by the Bombay High 
Court ; where, on a sale of shares, the plaintiflb were ready and willing to transfer, 
if the defendanta had been ready to pay the price, they were held not bonnd to take 
any farther step until the purchase-money was paid by defendants.§ 

Bvidenoe.^Aa averment of readineaa and wilKngnese will be proved by 
allowing that the plaintiff called on the defeodaut to accomplish hia part of the 
oontrnot.l 



Form No. 889. 

Dbnial or RiPiii8EirrATioif8. 

That he denies that he made the repreaeotatioDS alleged, or aoy, 
or either, ot them. 

• JoMa e. Barklflj, S Dong. 684 

t Cmtter e. Powell, 2 Smith'a L. C. Mi editioa, 14 

t Bawson o. Johnaon, 1 Beat. 908. 

I Imperial Banking Co. e. Pra^javaadaa, 8 Bom. H. C. B. 866 ; Imperial Banking 
Co. e. Atmaram, 8 Bom, C. H. B. 246. 

M WUka e. AOaaaDo* 1 Mafah 418} Levy e. Lord Herbert, 7 Taunt 841 1 1 B. and 
M. 84 



Digitized by VjOOQ IC 
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Part II. Form No. 8M>« 

Def«iioe8« ^ ., ^ 

Dkhial of MeUbbbship of Company. 

Dnr. L 

^tejon That he never subeolihed for anj ih&re or shares to ihe company 

mentioaed in the plaint, aad never became a shareholder id, or holder 

6t owner of any share or shares of, the said company, in his own right, 

or in trust for others. 



Ctatnoi 



Form No« 80lt 

T^s Sam6— SBAiufes Sold. 

That on or about the day of 18 , he sold and trans* 

ferred all his shares and interest in the said company ; and that he had 
jEiot theo, nor has he had since that time, nor has he now, any property 
6r interest of any nature or kind whatsoever in the said company, as 
shareholder, or otherwise. 

Form No* SOB* 

DiMIAL OF TkU8T. 

1. That he denies that he received the said , in the plaiM 
mentioned, for the purposed Or on the trusts alleged, or any of them, or 
in trust at all, in manner alleged in said plaint, or in any manner. 

2. That he avers that he received the same as and for his own 
property, absolutely, and without any trust thereto attached. 



Form-Noi 8^8. 
DvAt8& 

1. That the (bead) menttened in the plaint was extorted from him 
by threats of personal violence, and was executed by him under fear of 
the same (state force, &c.). 

2. That the said (bond) was. executed by him without any consi- 
deration therefor. 

OoercAon Deflned.^0oeroi6ii b what iA ^Dglish law is called doress ; it ii 
defined io the Oootract Ast as follows : ** Coercion is the cominittiog or threatamng 
to commit any aet forbidden by the Indian Penal Code, or the unlawful detuning 
9r threatepiog to detain any pro|perty, to the prejudice of any pirapjx whatever, 
with the intention of causing any person to snter into an agreement.** 
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The act mast be anlawfol, aad whtre impriionmeot is charged it mast be Part IL 
shown that the imprisonment was illegal ; so, where a person, while nnder arrest in ^efenoes. 
ezeeation of a decree which had been made against him by a Court having no jy^y^ j^ 
jurisdiction to make it, gave the holder of the decree a bond for the amount of sach Suits on 
4^oree in order that he night be released from such arrest, it was ht^ld that such ^^^^^i^^^* 
bond was given under duress.* But imprisonment in a country where there is no 
settled system of law or procedure, and wheie the judge is invested with arbitrary 
powers, is duress, which will avoid a oontract made under such eirouinstances rf and 
therefore, where the agent of plaintiff, who, at the instigation of defendant, had been 
imprisoned by the Siamese authoritiee on a charge of stealing timber, and, in onler 
to obtain his release, contracted to purchase, from the defendant, for t|ie plaintiff, 
the timber which he was charged with stealing, at a price much beyond its value, it 
was held that the plaintiff might repudiate the contract as obtained under dures((4 

In the oase of violence or threats, the age, sex, state of health, Ste., must be 
taken into consideration ; and they are grounds of avoiding the contract not only 
wbsB they are exercised on the eentracting party in person, but when the wife, 
bnsband, parents, or children, or oiiy psfsems isAcKmst, are the object of them ;§ ia 
which respect the law in this country differs from that in England.! 



Form No. 894. 
Fraud. 

1. That the plaintiff induced him to make the note mentioned in 
the plaint by representing that he ims authorized by one A B, to whom 
the defendant owed the amonot of the same, to ta^ a note to himself 
in satisfaction of auch debt (or otherwise state the fraudulent misrepre- 
sentation). 

X. That the said representations were false. 

8. That the defendant received no consideration for the said note. 

Onus ProbandL— Where ihi defendaat does not specifically allege fraud 
otherwise than when, generally denying the truth of the pUuntiff's allegations, he 
states the plaintiffs case to be not true, the omis probandi is on plaintiff.^ 

Where Defendant ia Fartioepa CWmiAis.— No one ought to be allowed 
to take advantage of his own fraud ; but a defendant may plead the joint fraud of 
himself and the plaintiff as a bar to an action upon a contract which the plaintiff 

\ to enforce by suit** 



• Baoda Ali e. Banspat Singh, I. L. &., 4 AIL 361. 

t Honng Shway Att e. Ko Byaw, L L. R., 1 CaL S80| L. B^ S I. A* 61. 

} Monog Shway Att e. Ko Byaw, ti^yni. 

f Contract Aot, lS72,a. 16. 

J Smith V. Monteiih, 13 M. and W. 4S7. 

T Lala ArbiiDt e. Mothoora Lall, 6 W. B. 196. 

•• Seshaiya a. K. Kandaiya, 3 Mad. H. C. B. 349. 
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818 BUBDtV.l—DSFElfOESGBNEnAtVYAPPLWABLM. 
Part IL Form. Na 39& 

l)cfenceif. _ *v ^ 

. InrAMCT OF Dbfk^dant. 

Soitfi oD That at the time of making the Bnpposed agreement (or of the 

Contnot. j^ijy^fy ^f ^Q goods) mentioned in the plaint, he was nnder the age 

of eighteen years, to wit, of the age of years, and said agreement 

did not rekte to things necessary for his support. 

InftuiOjr how Determilied.— The qoaelioii of dinbilitj la uske » eoptrBci 
on soooont of infancy is decided bj the Ux loci eontradus,^ and in lodis the qnee- 
tion of minoviiy is determined by the law of the country of domicile of the person 
conoemed, nnless it be regnUted by special or local laws. 

Period of Minori'ty.— For all persons domiciled in British India the period 
of minority is eighteen years,t except persons nnder charge of the Conrt of Wardsi 
or who have gnardians appointed by a Conrt, whether merely ad litem or otherwise, 
in which case the period is twenty-one years.) 

Ratification.— Agreement made by minors are, onder the Contiaot Ael, aheo- 
Intely void, and therefore incapable of ratification, except in the case of a minor 
partner, who will be liable, nnless, on attaining majority, he expressly repndiatce the 
partnership.S 



Form No. 396. 
Insolvknot. 

1. That on the day of 18 , in the Court of 

he was adjudged insolvent, and entitled to his discharge from all debts 
mentioned in his schedule. 

2. That the sum of Rs. now claimed by the plaintiff was 
one of the debts entered in said schedule. 



Form Na 397. 

Thb Samb— By CoMPosmNO Dbkd. 

1. That he admits that on the day of 18 » he was 

indebted to the plaintifis, as alleged in the plaint 

• Male e. Boberte, S lap. 16<. 

t Act IX. of 1875. 

X Act IX. of 1876, a. 3| Snttya Ghoaal e. Snttyannnd Ohoaal, L L. B., 1 Cal. S88{ 
KhiTahish 0. 8. Prasad Singh, I. L. B., 3 Alt M8| Periasami e. 0eshadri» L L. IL, S 
Mad. 11. 

S Cootimoi Aoi» 1872, s. 248. 
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2. That afterwards, ob the day of 18 , at , Pabt II. 

tbe plaintifffi, by an iDBtmineDt in writing under their haodt, agreed £^^!!!: 
with the defendant that they would accept Ra. , then and ^' ^ 

there paid them by the defendant, and by the plaintiffs then and there ContrMt. 
accepted and received, in full satisfaction of said indebtedness ; and 
clivers other creditors of the defendant then and there also, by the same 
instrument! agreed to accept, and did accept, the sum currently with 
the said plaintifis, in full satisfaction of the several debts of defendant 
to such creditors respectively, and covenanted with the defendant not 
to sue him for such respective debts ; a copy of which deed is hereunta 
anneied as a part hereof. 

Foreign Oertificates of Banloraptoy.— A foreign Mrtifieste of iNink. 
mptcj is no annwer to a demand in the Conrtff of this ooontry,* nnleee it it the oertt* 
lloate of a Conrt of the eoantrj in which the debt or lisbility aroee.t But an Engliiih 
MflHiaifte is irood in all English Courts^ bat the reverst does not hold good, so thai 
^ €«rti&at# of a Colonial Court will bo no answer hi sa aotioa in Bnghuid.S 



Form No. 398. 

Material ALTcicATfoir* 

That after the execution of the said instrument, and before this 
suit, the same was, without the consent of the defendant, materblly 
altered (state how). 

Bflbct of Alteration.— An immaterial alteration in a written contract, even 
by a party to the iDstmment, does not invalidate it ;| bnt a material alteration, if 
frandalent or nnaathorised^ renders it wholly invalid. The law on the snhject has 
been stated tboa : ''The rule of law applioable to this subject is that a material 
alteration of a written instrument,, whether made by a party or a stranger, is fatal 
to its validity, provided it were made after its 'execution, and withoat the privity 
of tbe party to be effected by it, and perhaps also with this additional proviso, that 
tbe alteration was made while the instmment was in the possession, or at least 
under the control, of tbe party seeking to enforce it.^ 



* Armani e. Oastriqne, per Pollock, G.B., 18 M. and W. 448. 

t mUs e. M 'Beory, per Bovni, C.J., L. B., 6 C. P. 888. 

) Armani •. Castriqne, twpras Edwards v. Bonald, 1 Knapp. P. C. 859. 

I Bartleit e. Hodges, 8 Jar., N. 8., 58. 

II Aldaos 9. Comwell, L. B., 8 Q. B. fi78. 

T Tayl., 8., 1617 ; Oogmn Ohander e. Dhnronndber, I. L. B., 7 Cel. 616. 
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Tktn XL Presumptions.— The folio wiog are the presamptioot of Engliab law at to 

IX*rencet. alterations in written contracts :— 



|. J 1. Alterations and interlineations appearing on the &ce of a deed are, in the 

Huite on absence of all evidence relating to thetn, presnmed to have been oaado 

Contract. before the deed was completed. 

2. There is no presumption as to the time when alterations and int^lineatioos 
appearing on the face of writings not under seal were made, except that 
it is presumed that they were so made that the making Woald not constf- 
tate an offence.* 

Onus Probandi— Thongh the onus of proof of the gennintoese of an instra^ 
went in Its altered state lies iipev the party prodoeisg and ohMmiiig wider it, yet 
the altered and suspicious appearance of the instrument may be explained by proof 
of its original state when ezecnted, and its existing state snffioiently accounted for, 
to rebut the presumption of the deed having l>een falsified, aod tampered wit^ after 
execution by the party olairoing under itf 



Form Nix 399, 

Patmkkt. 

That on the day of 13 , at . be paid to the 

plaiatiff the money claimed in the plaint (or, Be. » on account of 

the claim in the plaint). 

Bfbot of Plea of Pa^srment.— The plea of payment, being an affinaattre 
plea, casts the burden of proof on the defendant^ 

Presumption of Pa3rni6nt.~ Where the defendant pleads payment of a 
bond, and produces the bond, the Court will, under section 114 of the Evidence Aot, 
1872, presume that the obligation has been discharged. 5 



Form No. 400. 
Patmbht bt Notb. 

That on the day of 18 , at , at the reqnest 

of the plaintiff, he made his promissory note to one C D for Ba. , 

in discharge of the indebtedness stated in the plaint. 



• Stef^ieti's Art. ise. 

t Mossamut Khooboo v. Baboo Mooduarain, 9 Moori^ I. A. 1. 

t See s. 101, Contract Act, 1872. 

S Baboo Hohinee Kuhon e. Baboo Brecaath Dess, tS W. B. 106. 
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Form No, 401. Paw IL 

Defence. 

Patmvnt by Bill of Exchanqb. 

Div. L 

That before this suit the plaintiff drew his bill on the defendant ^^^ o^ 

Contnot* 
for the amount of said account (or other indebtedness alleged), dated 

CD the day of 18 , and payable to the order of the plaint- 

iff^ mbtiths after said date; which the defendant then accepted, 

and plaintiff received said acceptance on account of said indebtedness. 



Form Na 402 

Rblcasb. 

That on the day of 18 , at , by am instru- 

ment in writing, of the same date, the plaintiff released the defendant 
from the claim set np in the plaint 

Bffisot of Release.— By section 63 o^ie Contract Act a promisee may dis- 
pense with, or remit, wholly or io part, tne performance of the promise made to 
him, and as to the party released, the caase of actioo is discharged ; • l)ut a release 
of one joint promisor does not discbarge the other, nor does it free the joint pro- 
misor so released from responsibility to the other joint promisors. f 

Oonslfiiotion of Instroxnent of Release.— General words used in a 
release mnsi be confined to matters of the same natnre, and forming part of the 
traosaction which the parties had in view.} 



Forip No. 403. 
• Tbndjcr. 

1. That on the day of 18 , at , before the 
commencement of this suit, he tendei^ to plaintiff Rs. , in 
payment of the (contract, note, or indebtedness) in the plaint set forth. 

2. That the defendant has always been, and still is, ready and 
willing to pay the same to the plaintiff, and now pays the same into 
Court 

* See in. a. 

t Gootraot Act, 1873, s. 44. 

t Leelannnd Singh «. Hamidooddin, I. L. B., 8 Cal. 676; and see I>ir«>otor8 of L. 
and S.-W. By. Co. •. Bladmiore, L. B., 4 H. L. 610. 

F. P. — 41 
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PffPj J J. Tender how Made.- Teqdf far olir to perform, in onler to bee&otoa], 
I^CinfiW* must fulfil the following conHitionB : — 

Div L l*^It must be uDcoDditioual : and as to this it has been held that an offer to pay 

^tl ^ op getitiqg a r^Q^ipt U QQll uqcoo^Hioual,*' i|9r when the tender b eon pled 

QW^W?*- with tl^e condition that the creditor shall ndinit that no more is due ;f hnt 

tender *' under protest* is valid, because the protest does not impooe an j 

condition on the acceptance, but merely obviates the effect of paymetit «• 

an admission. 

t. H wa%% be made at a prepet time and place, and under sneh eircnmfftancea 

that the person to whom it is made may have a reasonable opportunity of 

ascertainiog that the person by whom it is made is able and witling then 

and there to do the whoh €»f what ha n bound by his promise to do. A^ to 

what is a proper time and place, see sections 46 to 50 of the Contract Act, 

With regard to the last part of this sub^section the rule in England is, ihat 

to constitute a valid tendet of payment in money, tbe same mqat be 

aqtuallj produced, i^nless dispeRsed with.^ 

8. If the offer is an offer to deliver anything to the promisee, tbe promises 

must have a reasonable opportunity of seeing that the thing offered is the 

thin^ which the j^romi^ir ie bot^nd by his jpromise te deliver ; thtff f«re 

the offer of goods enclosed 9 a cask, which the other party ia not ^owed 

to open, is not a good offer of performaoce.§ 

Tender when BxeUBed.— If the piomiaee gives the psomiaov to madetaiawi 

that it is useless to tendei anything less than wliat he wrongfuHy demands, lh» 

promisor is exeeused from making i^ tender.) 

IteentiAl AllegationiBU— The rule in Inghtnd \% that the defendant shoold 
state that be has always been, and still is, ready to pay the sum tend^iied* ami 
should pay the amount into Court ; but this does not appear necessary under seel ion 
S8 of the Contract Act, except that, in order to entitle tbe defendant to sosta, hs 
should pay the amount into Court.i( 

Liegal Tender.— No gold coin is legal tender ;** rupees and half rupees aie 
kgal tender provided they have not lost more than two pe/oent. in weighty or have not 
he^n def(M>e4 or diminished otherwise than by ifse ; quarter rupees, ih^ eighth of a 
rupee, and copper coin, are legal tender only for fractions of a rupee. Currency^notes 
are legal tender for any sum of five rnpees and upwards, but only within the ciids 
oftisstts.tt 



• Laia9«.MesdB% 1 a and Ft 267"* 

t «va9%«.*(^d^UMi.4 (>»#. Wk 

t See Finob •» Brook, 1 Bing. N. 0. aft pw 207 ; Ishsrwood 9. Wkitmoi^ U 

t Iskerwood v. Whitaore, mpra, 

II The Ne^wof, Brow 4 Lnrii. 410. 

% Bolye Chnnd 9. Manland, I. L» B., 4 Cal 671. 

%%AsiXXin.et)880kS.lS; 

tt Act XXIU. of 1«0, .. 16. 
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Form Na 404. Tam IL 

Ul/TBA YlttBS COBPOaAttOll. ^ 

Div, L 

1. That the plaintifik were and are not authoriced by law to take^ $uitt on 

hold, and convey immoveable property, eioept for the following par^* ^^^"^^ 
poaee, and in the following manner (here set forth the power of the 
Company). 

2. That the instrument mentioned in the plaint was executed and 
accepted on the part of said Compai»y for the purpose of (her^ stale 
purpose not wiihin the power). 



Wotm No. 406. 

Want of Consibbbatiok. 

That he received no consideration for the (prom issoi^ note) tdetl- 
tioaed in the plaint (mistake, or any baU showing fraUd» sbould be 

Form No.%08. 
The Samb— That the Debt wa^ Foft Monet Lost at Plat. 

1. That the plaintiff and the defendant played together at a game 
of chalice called ^ for stak^, u(;oii credit, and not for ready 
money ; and at said games Ihe plaiutlfit won Bs. of the defend- 
to^ irbi6h he did not pny. 

2. That thereafter the defendant gave the plaintiff the note men- 
tioned in the plaint for said money so staked and lost 



Form No. 407. 
THE Same— TfeAt Horf« Wai* Olttif T6 (JoMptrtJKtt Ot^itaft. 

1. That heretofore, on tbe day of 18 , one A fi, the 
son of defendant, had misappropriaited Bs. , tbe property of the 
plaintiff. 

2. That the defendant, in order to compound Md ^t(le the said 
offence, gave the said note ; in consideration of which the plaintiff ana 
others desisted from informing and prosecuting upon said offence. 

3. That there was no other consideration foi' s^id note. 

€k>xi8iderdtion— Dtflierenoe' between Bnglish and Indian Law.— 

The de&uiiiuu of couDiderstioD m tbe Gentnot Act, 1872, differs from tliat under the 
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Part II, English law. There the consideratioQ rmtet proceed froai the pkiDtiff, or, if it pro- 
Befencee. ceed tmmediatelj' from a third party, it ronat be on the procnrement of the plaintiff ; 
-. - bat here the cengideration may proceed from any other person than the promises, 
Suits' on ^^ ^^® thing done, or abstained from, is done, or abstained from, at the deiire of tbo 
Contract, promisor, and whether by his procurement or not^ 

Again, the consideration may bo a past one ; whereaa in England a past conn- 
deration will not support a subsequent promise, at least not without great limitatioBS. 
The rule of English law, that a contract nnder seal imports a consideration, is 
not law in this country,f and the Court will in all oases require proof of eonsider* 
ation ; but the inadequacy of the consideration is not in itself sufficient to render a 
contract void .J 

Unlawflil Oonedderation. — Where the oonsideration of the agreement is 
unlawful, the agreement is void ;§ and the Conrt would have the right, perhaps 
even lie under an obligation, to take cognizance, motu propriOy of any objection, 
manifestly apparent on the face of the proceedings which showed that it was against 
morality or public policy. || 

Negotiable loBtruments— Presumption of Consideration.— Until 
the contrary is shown, it is presumed that a negotiable instrument was accepted^ 
indorsed, negotiated, or transferred for oonsideration.^ 



Form No. 408. 

Want of WKrrrEN Agbebhent. 

That the plaintiff's suit should be dismissed, because neither the 

defendant nor any person by him legally authorized, ever made, or 

signed, any instrument in writing, conveying (or mortgaging, or leasing) 

said premises to the plaintiff, as he has in said plaint alleged. 

When Writing Necessary.— By section 5 of the Indian Trusts' Act, 1882, 
a trust must be declared in writing, signed by ^ the author of the trust, or by the 
trustee, and registered ; and by sections 7 to 9 of the Statute of Frauds, the decla- 
ration or creation, and the grant or assignment, of an express trust of lands, tene- 
ments, and hereditaments, roust be in writing, signed by the party declaring, creat- 
ing, granting, or assigning such trusli 

Where the Transfer of Property Act, 1888, applies, sales and mortgages of 
immoveable property of the value of Bs. 100 or upwards must be in writing, regis- 
tered ; and also leases from year to year, or for any term exceeding one year, or 
reserving a yearly rent. 

• But see Chinnsya Bam v, Bamaya, I. L. B., 4 Mad. 187. 

t Baja^ahib Prahlad Sen v. Budhn Sing, 2 B. L. E., P. 0., 111. 

J Contract Act, 1872, s. 26. 

§ Contract Act, 1872, s. 28. 

11 Fischer v. Kamala Naioker, 8 Moore^s I. A. 187. 

% £?egotiable lustruments Act, 1881, B. 118. 
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OHAP. L— ACCOUNTS. 

SECOND SUB-DIVISION. 

SUITS FOR DEBT. 



825 



CHAPTER I. 
ACCOUNTS. 



Part IL 
Befenoes. 

DitTiT 

Buition 
Coutnoi. 



Form No. 400. 

AOOOUNT STATK0. 

Defendant states : — 

1. Tliat after the said dealings in the plaint named, and before the 
commencement of this suit, te wit, on the day of 18 , the 
plaintiff and defendant came to a mutual accounting touching the several 
matters and things in said plaint mentioned. 

2. That on the said account there was found due from the plaintiff 
to defendant Bs. , as a final balance upon said mutual dealing and 
matters between them. 

3. That defendant avers that the Siid stated account is just and 
true. 

Defence of Account Stated.— An acoonnt stated is not conclnslve, sod 
may be opened for fraud or mistake,* or that the debt is t>ad for want of oonslder- 
stion.f or that the conaideration was illegal.^ 

Defsnce of Limitation-^It is no defence to s suit on an accoimt stated 
that some of the items were barred by limitation. 



CHAPTER II. 
AA^ARDS. 



Form No. 410. 
Invalidity op Award. 
Defendant states :-^ 

That by the terms of the agreement referred to in the plaint, the 
arbitrators were to hear the evidence and arguments of both parties at 
meetings called apon notice to both ; but they refused to hear the evi- 
dence offered by defendant, and failed and refused to give defendant 
notice of the said meetings, or any of tliem. 

• Thomas e. Hawkes, 8 M. A O. 140 ; Perry v, Attwood, 26 L. J., Q. B., 408. 
t Freooh v. Freooh, 2 M. A G. 644 ; Jacobs v. Fisher, 1 C. B. 178. 
{ Bose 9. Savory, 2 Biog. K. C. 146. 
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826 SUB'DIV. //.— SfT/ra FOR DEBT. 

Part II. Award how to be Made.— The making of aa award ia a jadicia] aeC^ 
DefenoM. <^Qd mast be done by the arbitratort in the presence of one another, and at the same 
'jT i~~ time f but the mere omiseien to dgn the award at lh« taim time, and in each other's 
Suitii oa P^^^i^c^t ^ill 1^0^ invalidate it.f 

pentnot* Powers of Arbitrators.— After aa award has been made and handed to 
the parties, the functions of the arbitrators cease ; and they have no power after- 
wards to deal with an application for review of their deeision4 

BequisiteB of an Award.— An award most be a final decision on all the 
matters reqairing determination ; it roust neither &11 short, nor go beyond, the 
matters which the parties intended to snbmit ; It mnst be definite and oertaio, eo 
tlint no reasonable doubt can arise upon the faoe of it ae to th^ irbhnitor's meaning, 
or as to the natnre or extent of the dnties imposed by it upon the partiee ; it mnst 
be possibk^ oonsistent, and intelligible ; there most be no illegality apparent on the 
face of it ; and by illegality it is not meant that there is a direction to do an illegal 
act, for that ef coarse is void, but that the decision is contrary to law, or, in other 
words, tlie arbitrator has made a mistake of law Which Is apparent open the lace of 
the a ward. § 

Oorruption and Miscondtlot of Ai1>itratOf.^An award will be set 
asitie if it be provt d that the arbitrator is corrupt or paithrt, or that he is seoretl/ 
iutereated in the Mbjeot referred ; aid there m^y be ample miaoonduct in • legal 
s«nse to make the Court set aside an award, even where there is no ground for 
Miiputing the slightest improper motives to the ttrbitraior.|| 

Fraud. — An award will be set aside if either party be guilty of frandiilent 
conceulinent of matters which he ought to have disclosed, or if he wilfully mislead 
or deceive the arbitrator.f 

Time. — If the submission limits no time within which the arbitrator is to 
make his fiward, his authority to make it will continue for his life, unless it be re- 
voked ; but where the submission fixes a limit of time, the award must be made 
within it, unless further time be snbmquently given,*^ 

Appointment of Umpire.-^Arbitrators have no power to appoint aa 
empire unless authorised to do ao by the snbnission.ff 

Duty of Umpire. — An nmpire must re-hear the case as if he were com- 
mencing a new case as arbitrator.^* 

• Maharajah Sir Joy ICungnl Biogh v. Hohnn Bam Tewaree^ 18 W. B. 8$7 s It 
W.B.429. 

t Bhabusnndari Dasi «. Makhnnlall Dey, 8 B. L. B. 128. 

t Dntto Singh v. Based Bahadur Singh, 1. L. B,, 9 Cal» 57i. 

§ See Bassellon Arbitration, Chapter V. 

II Bossell OD Arbitration, 627. 

% BuBsell on ArbitraUoD, 636. 

•• BvsseR on Arbitration, 181, 188. 

ft Bnssell on Arbitimtion, 814. 

tt Bossell on Arbitration, 880. 
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CBAP. Ill— EXPRESS PROMISES. 817 

Form No. 411. Pajw IL 

Defeoow. 

DSNUt OF AWAKD. • 

Div. L 

Defendant sUtes :— SSlJI^ 

That the said arbitrators (or umpire) did not make and publish 

any award (of the award alleged in the plaint). 



Form No. 412. 

DeMUL Of YlCBBAL SuBMIttSIOK. 

Defendant states : — 

That be did not t^gtee or promise, as alleged. 



f^orm No. 4ia 
Denial of Puifobmancb bt Plaintiff. 

Defendant states : — 

That the plaintiff did not perform the award on bis part, bat on the 
contrary omitted to (set forth his omission). 



Form No. 414. 

PbRFORM AKCB BT DeFBNDAKT. 

Defendant states : — 

That he duly performed the ^ard on bis part, aad upon the 
day of 18 (statft what was done). 



CHAPTER III. 
EXPRESS PROMISES. 



Form No. 416. 

DWIAL OF PBOMIflB. 

Defendant stat ftff t*"- 

That he did not promise or agree w alteged m the plai^tt, and that 
he did not make any agreement in respect to the matters stated in the 
plaint. 
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S28 SUBDIV. IT.— SUITS FOR DEBT. 

EabtIL. chapter IV. 

^^"'^' GOODS SOLD AND DELIVERED. 

Div. I. 

Baits on 

CoBtnot. Form No. 416. 

Dknial of Plaintiff's Title. 

Defendant states : — • 

That no part of the goods in the plaint mentioned .was the pro- 
perty of plaintiff when sold to defendant ; but the same then was the 
property of one A B, who alone, and not the plaintiff, sold the same to 
this defendant 



Form No. 417. 
Artiglbs Fubvisbbd Defendant's Wife not Nccessarie& 

Defendant states : — 

1. That the articles mentioned in the plaint were not famished 
to his said wife with his consent. 

2. That the same were not necessary to his said wife. 



CHAPTER V. 
FOREIGN JUDGMENTS. 



Form No. 418. 
Invaliditt of a Fo&eiqn Judgocent. 
Defendant states :— * 

1. That no summons, or copy of plaint, wai^ served upon him ia 
the suit mentioned in the plaint. 

2» That he never appeared, in person or by attorney, in the said suit. 

Defences to Suit on Forei^fn Judgment.— Tbe defoDdant is not at 
liberty in a suit on a foreign judgment to plead any matter which could have been 
set up as a defence on the merita in the origiDal suit ;^ neither will a defendant be 
permitted to defend on the g^und that the foreign judgment was erroneona in 
poiDt of law and on the merits, or that fresh evidence has been discovered since the 

^ Hendetvon 9. Henderson, 6 Q. 6. 288 ; DeCaase Breasaa «. Satjlibpne, 80 L. J. Bz. 
288 ; Mnnroe o. Pilkington, 31 lT J., Q. B., 81, 89 ; Caatriqne v.Imrie, L. C^ 4 H. L. 414 ; 
aa L. J., C. P., 821 i 8 C. B. N. S. I. 406. 
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OBAP. V.--PORSION JUDGMENTS. 889 

jndg^CDt, fihowiDg it to be erroaeoat, or for a mistake in the law of the foreign Part tl* 
State in which the judgment was given ;* or that evidence was admitted which Defences, 
would not be admissible by English law ;f nor is it a safiScient ground for impugn- Z^ 

ing the jndgment of a foreign Court, which ordinarily proceeds in accordance with r^. ' 
the recognised principles of judicial investigation, to show that in the particular Contract, 
instance its procedure wsm irregttlar,^ and where Htoitation merely bars the remedy, 
and does not destroy the right, the judgment of a foreign Court is not open to 
objection on the ground that a suit on the contract would be barred by the law of 
limitation applicable in the country in which the oontraet was inacle.§ 

A foreign judgment may, however, be impeached on any of the following 
grounds : 

(1) that the Court bad no jnriadictioii in reapeot of the natter of the rait, or of 

the parties ;|| 

(2) for errors on tlie face of the judgment, and for this purpose the reasons 

assigned in the judgment form part of it ;f 

(3) that the foreign Court repudiated SngBsh law when it was necessary to 

decide the case ;^* 

(4) that the juJgmenM wa« contrary to natofal j^astie^ ;f f 

(5) that the jud^uient was not final and oondusive ;^ 

(6) that the defendant was not summoned, and had no notice of the proceed- 

ings ;§§ 

(7) that the judgment was obtained by fraud ;|||| even when the qiiention of 

fraud has been investigated by the foreign Court, and it was then 
decided not to exist ;^f 

(8) that the judgment is admitted to have been erroneons.*^^ 

• Manroe v. Pilkioglion, 81 L. J., Q. B., 86, 89. 

t DeCasse Bressae v. Eathbone, 30 L. J. Ex. 238. 

} Nallatambi Mndaliar v. Ponuasami Pillai, I. L. B., 2 Ifad. 400, at p. 406. 

§ Nallatambi Mndaliar v. PoDDiisami Pillai, tmpra, 

II Sreehuree Bok^hee #. Gopal Clvnnder Samont, }6 W. R: 600 ; Bblorim Gooy v. 
Kameenee Dossee^4 W. B. 108} Matka(4^ QkmtM e. ClieUappa Chetti. 1. Li B^ 1 Ma«k. 
106 1 Ferguson v. Uahon, 11 !i. 4 E. 179. 

^ Benoes v. Draoe, 26 L. J. Ch. 196. 

— SimsoD «. Fogo, 29 L. J. C. 667 ; Mnnroe «. Pilklngton, 81 L. J., Q. B., 81. See 
OB this sobjeot Oammell e. Sewell, 2d.L. J. Bs. SSO^j Castrfgne «. Intrie, SO L. J., C. P., 
177 ; Wolf V. Oxholm, 6 M. & a 96; Gk>dard e. Gray, L. B., 6 ^ B. 189. 

ft Bachanan v. Backer, 1 Gamp. 63. 

"fX Sreeharee Bakshee v, Gopal Ohonder, supra ; Patrick v. Sbeddon, 2 E. & B. 14 ; 
Frayes v, Worms, 10 C. B. N. 8. 149 ; Plnmmer v, Woodbonme, 4 B. & 0. 625. 

§§ BochanaD v. Backer, supra ; Beynolds v. Fenton, 3 C B. 187. 

nil Sreehorae Bakshee v, Gopal Chander, svpra; Bdoram Qooy v, Kameenee Dossee, 
stipra ; Oohsenbehi v. Papelier, L. B. 8 Ch. 696. 

^f Aboaloff V. Oppeuheimer, 10 Q. B. D. 295. 

•^ Oirthte sfibjeei see^fnrtlierSmitfaVIi. 0. T^ed; 828^-825; S turm 's Coufliut of 
Laws, 7tfa ed. 732. 

F. P.— 42 
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330' 8UB.DIV. II.— SUITS FOR DEBT. 
Pa«t II. chapter VI. 

DefenoM. 

^^^-^ GUARANTEES. 

Suits on ^■_^_ 

Contract. 



Form No. 410. 

Denial of Quabantei. 

Defendant states >- 

That he did not make the guarantee set forth in the plaint. 

Revocation. — A continuiDg gnarantee may at any time be revdied by tW 
anrtty as to f atare transactions by notice to the creditor. 



Form Na 420. 

Denial or PLAiNTiFF'ts Pebtobmangb. 

Defendant states : — 

That the plaintiff did not supply the goods to the said A B, 
alleged in the plaint, or any part thereof. 



Form No. 421. 
Altbbatiok of Contbact bblbasino Ouabanxob. 

Defendant states : — 

1. That on the day of , , 18 , at , the plaintiff' 

agreed with C D in the plaint mentioned, in co/isideniUon of Rs. , 

to extend the time of payment of the rent guaranteed by the defend* 
ant days. 

2* That the defendant had no knowledge of the said exteneion, and 
did not then, nor has he since, assented theret<r. 

Variance of Ck>ntract— Discharge of Surety.— Any wrianoe, with* 
oat the surety's consent, in the terms of the contract between the prrocipa> debtor 
and creditor, discharges the surety as to transactions subseqaent to the variance. 

A composition with, or promise to give time to, or not to sae, the principal 
debtor, discharges the surety, unless done with his consent f but laere forbearaoce 
to sne does not discharge the surety.* 

• Contraot Aofc, 1672, ss. 138, 135, 137. 
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CHAP. VL— GUARANTEES. 331 

Consent of a surety to a variance in the oootract cannot be implied from the Pabt IL 
mere fact of his knowledge of it, and his silence ;^ bat it may be inferred from the I^®>^om- 
oircnmstanoes.f jy^y j^ 

Where a bond was taken by a creditor from a principal debtor without the Suits on 
knowledge or consent of the sureties (fixing certain periods for the payment of the ^^^^^^^^ 
■ams named in the bond), the sureties were held entitled to be discharged from 
liabHity-t 

The acceptance of interest in advance by a creditor, as a general rule, operates 
as a giving time to the principal debtor, and consequently as a discharge to the 
surety, unless he knows of or consents to it. § 

Effect of Release of Principal Debtor.— A release of the principal 
debtor discharges the surety.) 

Accommodation Bill— Discharge of Acceptor— Where the holder 
of a hundi gives time to the drawer without the consent of the accommodation 
acceptor, the Utter is discharged.^ 

Form Na 422 
Departure from Quaranteb. 

DefeDdant states : — 

That he did not agree to be answerable generally to the plaintiflF 
for the value of goods sold to A B, but only for goods to an amount 
not exceeding Rs. , which limit the plaintiff exceeded in his alleged 
sale. 

Departare from Ck>ntraot— Discharge of Surety.— Where plaintiff 
advaneed money to a limited Oompany on the goarantee of two of the directors, and 
it was agreed that plaintiff should pay himself out of the first money received on 
behalf of the Company, and the plaintiff, althongh he received money, did not pay 
himself, it was held that the guarantor was discharged.** 

Other Def»noe6. — Other defences are : (1) death of the guarantor ; the law 
seems to be very unsettled in England as to how far a guarantee is determined by 
the death of the guarantor ; (2) concealment of the material particulars at the time 
the contract was made ; (3) alteration of the position of the parties ; (4) the part- 
ing with or losa of securities, or neglecting to take advantage of securities, by the 
creditor against the principal debtor. 

* Polak V. Everett, 1 Q. B. D. at p. 678. 
t Leathloy v. Spyer, 6 L. B., C. P., 695. 

X Paree Soondaree Dabee «. Chunder Shekhnr Ghoeal, 15 W. B. 252. 
§ Protap Chuoder Dass v. Gour Chunder Boy, I. L. B., 4 Cal. 132 ; Kally Prosunno 
Boy 1^. Umbica Cham Bose, 18 W. B. 417. 
II Contract Act, 1872, a. 134. 

% Gonrchandi^ Bai v. Protapchandra Dass, I. L. B., 6 Cal. 241. 
** Niohulls V. Wilson, I. L. B., 4 Cal. 560. 



Digitized by VjOOQIC 



832 8UBDIV. II.^BUITS FOR DEBT. 
PabtIL chapter VII. 

Defenow. 

INSURANCK 

Div. I. 

Suite on ■ 



c^**^ Form No. 42a 

Denial or Foucr. 

Defendants state : — 

Tbat tbey did not make or deliver tbe policy of insurance as alleged. 



Form No. 424. 
Life Insubancs — Suicidil 
Defendants state : — 

1. Tiiat it was an express condition of the said policy of insurance 
that the defendant Company shouM not be liable to pay the said snm 
of Us. , or any part thereof, to the executors, administrators, or 
assigns of the said A B, if he should commit miitiJe, or die by his own 
hand. 

2. That the said A B did commit suicide, and died by his own hand. 

Effect of Clause against Suioide.— Where tbe policj* contained a clause 
ftTOtdini^ it if the person insured " commits suicide or dies Sy his own hand/' and 
the insured committed suicide in a fit of insanity, his representatives, or those who 
hold the policy, cannot recover on it.* 

Form No. 425. 

FaUSS DiCLABATlOir. 

Defendants state : — 

1. That it was a term of the said contract of assurance that the 
said D should truthfully answer certain quections then submitted to 
bim in writing by the defendants, and that, if the said answers were in 
any particular inaccurate, the said policy should be deemed to be void. 

2. That the said C D did not tvuthfully answer all the said quea- 
tions; but, on the contrary, falsely stated (copy the declaration), whereas, 
in fact (negative the same), 

Mis-etatement need not be Material.--It js no matter, though the mis- 
statement be iimnateria! ; for, as the basis of the contraut is the truth of Uie 
representation, its materiality is not in question.f 

« Cloa V. 8chwabe, S C. 6. 487 ; Dormay v, Borrodaile, 5 C. B. 380. 
t Anderson v. Fitigerald, 4 H. L. G. 484 1 Caaenove v. British Egnitable Assnraooe 
Co., 6 C. B^ N. 8., 437 ; L. J., 28 0. P. m. 
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Form No. 426, Part IL 

Fire ImsuBJiKOft— Dki^ial of Plaintiff's iNTkRisT. 

Dnr. L 

Defendants state :— oSito^ 

1. That the plaintiff did not own, and had no insarable interest in, 
the said goods (or building) at the time of the happening of said loss. 



Form No. 427. 
Denul of Loss. 
Defendants state : — 

That the'said building was not destroyed (or injrtred) during the 
term of said insurance by (state perils), but the said loss occurred wholly 
by (indicate excepted peril). 



Form No. 428. 
Marine Insurance— Policy obtained by Misrepresentation. 

Defendants state :— 

Tnat they were induced to subscribe the policy and become in- 
surers, as alleged in the plaint, by the misrepresentation made by the 
plaintiff to the defendants of a fact then material to be known to the 
defeiitlants, and material to the risk of the said policy ; that b to say 
(state laisrepresentatiou). 

Bfftot of Misrepresentation^— A material misrepresentation win Tithite 
Uie policy, tbough the actua] loss is Id oo way coooected with tbe misrepresentation,^ 
%uil any luisrepresentatioQ made to the first of the miderwriters is regarded as made 
to them ull.f 

If goods insured are overvalued with intent to defraud the underwriters, the 
coutraut is void, aud the insured cannot recover even for the value actually on 
board4 

Sffect of Oonoealznent of Material Fact.— The concealment of a mate- 
rial fact which relates to the risk insur«-d reudnrs the poYioy void.§ 



* Seatxiao v, Fonerao, 2 Str. 1183. 

t Marsden v. Bead, 8 East 872; Bell o. Carstairs, 2 Camp. 548. 

X Haig^o. De la Cour, 8 Camp. 819. 

§ Carftwr v. Biwhm, 8 Barr. 1905; li,wm^ o. Thocotuo. 6 E. and K. 140. 
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334 SUBDIV. IL— SUITS FOR DEBT. 

Part IL Form No. 420. 

^^^^^'^' Tbansfkb Without Insubbr's C!on8Bnt. 



Suitii on Defendants state : — 



Oontraot. 



1. Tbat it is among other things provided by said insurance-poh'cj, 
that in case of any transfer or termination of the interest of the insured, 
either by sale or otherwise, of the property insured, without the consent 
of the Company, the policy should from thenceforth be void. 

2. That after the making of said policy, and before the loss alleged, 
the interest of the said (insured) in said (things insured) was termi- 
nated and transferred, and the title thereto vested in plaintiff without 
the consent of the defendants, whereby the policy became and was void 
at the time of said loss. 



Form No. 43a 
Unskawobthinsss op Vbssel. 

Defendants state : — 

1. (Allege provisions of policy, unless it appears by the plaint) 

2. Tiiat at , and in the course of said voyage, and in refer- 
ence to said voyage, and to any damage which the said ship sustained 
in the prosecution thereof, a regular survey was had on the day of 

18 , upon which survey the said ship was thereby declared 
unseaworthy, by reason of her being rotten (or state particulars show- 
ing a ground of condemnation wholly within the provisions of the 
policy). 

Implied Warranties. — Besides those mentioned id the policy, there are 
other warraaties which are implied ia all policies of marine iDsurance. Of these the 
prinoipal are : first, that there shall be do deviation from the voyage insured, and 
Becond, that in case of a voycige policy the ship is seaworthy at the commence- 
ment of the risk ; as to the first, any deviation is fatal, although no loss is thereby 
caused ; but all deviations by rea8oii«of inevitable accident or stress of weather to 
obtain needful provisions, or to do needful repairs, or avoid capture, are implied 
exceptions.^ As regards seaworthiness, this means that the ship it in a fit state as 
to repairs, equipment, crew, and all other matters, to encounter ordinary perils, and 
not only does the shipowner warrant that his ship is seaworthy, but the insurer of 
goods warrants the ship seaworthy ;f but there is no implied warranty that the 
goods themselves are seaworthy,} nor in the case of iim4 poltcies.§ 

^ Urqunhart v, Barnard, 1 Taant. 466. 

t Biooard v. Shepperd, 14 M. P. C. 494. 

t Koebel «. Saonders, 17 C. B., N. 8., 71 ; L. J., 88 C. P. 810. 

S Dudgeon 9. Pembroke, 2 App. Ap. 284 ; 46 L. J., H. L., 409. 
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CBAP. Vin.^M0NE7 COUNTS. 835 

CHAPTER VIII. PabtH. 

DetenOM. 



MONET COUNTS. Div. I. 

Suite on 
— — Coutriot. 



Form No. 481. 

Denial of Recbipt. 

Defendant states : — 

That he has not receired the money mentioned in the said plaint, 
nor any part thereof. 

Form No. 432. 

ACCOUMTING AND PaTHBNT. 

Defendant states : — 

That on the day of 18 , at , he accounted 

with, and paid over to, the plaintiff all moneys received by him up to 
that day, as such agent of the plaintiff. 



Form No. 433. 
Denul of Loan. 

Defendant states * — « 

That the plaintiff did not lend him the money mentioned in the 
plaint, nor any part thereof. 

Form No. 434. 
Monet PAm— Denial of Request. 

Defendant states : — 

1. That he never requested the plaintiff to pay any money to A 6. 

2. That he never promised to pay any money to the plaintiff, on 
account of any money paid to the said A B, or at all. 
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886 8UB-DIV. TI.— SUITS FOR DEBT. 

Pab* II CHAPTER IX. 

^ SERVICES, WORK, AND LABOUR. 

Bit. I. 

Chifti on — ^— ^— 

Form No. 435. 

ACCOUNTINQ AND PaTMBMT. 

DefendaDt states : — 

1. That he denies each and every allegation in the phAnt, ucept 
what is hereinafter admitted. 

2. That he admits that the plaintiff did, at the request of the de- 
fendanti enter into the service of tlie defendant as stated iu the plaint, 
but alleges that he accounted with the plaintiff on the day of 

18 , at , and that on said accounting there was found 

due the plaintiff only the sum of Rs^ 

8. That after said accounting, to wit, on the day of 
18 , he paid to the plaintiff the said sum of Rsi ,. 80 fottnd due 
upon said accounting, and the plaintiff received and accepted the same 
in full satisfaction of his said claim. 



CHAPTER X 

USE AND OCCUPATION. 



Form No. 43& 

Denial ot Use AtfD Occupation. 

« 
Defendant states^:— 

That he did not occupy the premises as alleged, or at ^n. 

Payment of Bent— BstoppeL^A tenant oanDot deny that his landldrd 
had a title to the premises at thd teginalng sf tHe tenancy,^ bnt he may show that 
the landlord's title has expired or been defeated since the commencement of the 
tenancy.f Mere payment of^ rent does not act as an estoppel, and evideoce is 
always admissible to explain the payment and to show on whose behalf it was 
received ;% bat, if unexplained, the payment of rent wonld'creaito an estoppeP. 

* ETidence Aot, 1872, s. 116. 

t Taylor, ». 8d. • • 

X Doe d. Harfsy «, Fraaois, t TC Boh. 57. 
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CHAP. X.—V8E AND OCCVPATWN. 837 

Non-payment of Rent.— When tbe relationship of landlord and tenant Pabt II. 

haa been proved, the mere non-payment of rent, though for many years, is not saflS- -P^fepcea. 

cient to f^how that the relationship has ceased, and the tenant is bound to prove the X)|y^ j^ 

fact, particularly if he be still in possession of the premises.^ Suits on 

Contract, 

Form No. 437. 
Denial of Hibing. 
Defendant states : — 

That lie did not hire the said premises of the plaintiff as alleged, 
or in any manner, or at alL 



Form No. 438. 
Assignment to Third Pebson. 
Defendant states : — 

That before the rent claimed in the plaint became due, and on or 
about the day of 18 , the defendant assigned all his 

interest in snid lease to one C D, who then entered into possession, and 
80 coiitlnned when said rent became due. 



Form No. 439* 

DISPOSSICSSION. 

Defendant states : — 

That on the day of 18 , the plaintiff ousted and dis- 

possessed him of the premif^es mentioned in the plaint, and has ever 
since kept him out of the poAsession thereof (or state the facts). 



Form No. 440. 
Surrender. 
Defendant states: — 

Tliat on the day of 18. , he surrendered to the plaint- 

iff the premises mentioned in the plaint, and the plaintiff accepted the 
same. 

Surrender.— This is a good defence, even witboat the acceptance of another 
tenajat by the lanrUord.t 

Expiry of Plaintiff's Title.— This is a good defence where the defendant 
has paid bio rent to tbe person claiming as against the plaintiff.} 

• Rnngo LaU Mandal v. Abdool Qnffoor, I. L. R., 4, Cal. 314. 

t Dodd V. Ackfaoni, 6 M. and Q. 672 ; see also Phen4 v, Popptewell, 31 L. J., C. P^ 
235. * • 

X Balls V. Weatwood, 2 Camp. 11 ; Honoljoy o. Collier, 22 L. J.j Q. B., 124; Hick- 
■lan r. Machio, 28 L. J. Ex. 310. 

F. P. — 43^ T 
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338 8UB-DIV. III.— SUITS UPON WRITTEN INSTRUM Elf fS. 
Part il THIRD SUB-DIVISION. 

IXeienoes. 

DivTT SUITS UPON WRITTEN INSTRUMENTS FOR THE 

O^^rZ. PAYMENT OF MONEY ONLY. 



CHAPTER I. 
BILLS OF EXCHANGE AND PROMISSORY NOTES. 



Form Na 441. 
Bills of Exchange — Denial of Acceptance. 

Defendant states : — 

That he denies that he accepted the bill mentioned in the plaint 

Batopp^'-The acceptor of a bill of exchaDge may deny that the hill waa 
really drawn by the person by whom it purports to have been drawn, but not thai 
the drawer had authority to draw such bill or to einjorse it.* 

Oancelment of Acoeptance» — An aeceptance may be caneelled «Dtil tt 
lias been notified to the holder.f 



Form No. 442. 
Acceptance Unauthorized. 

Defendant states : — 

That the said bill was made without the anthority or con5>ent of 
this defendant, and out of the course of his regular businej^s, imd, with- 
out consideration to him, accepted in his name by one A B,^fran«lulentlj 
pretending to act under his authority^ btit who, in fact, bad no authority 
to accept the same. 

Authority of Agents.— A general authority to cendnet busfness, and ic^ 
receive and diRcharge debts, does not confer upon an agent the power of accepting 
er endorsing bills of exchange, so as to bind the principal ; and an anthority to* 
ilraw bills of exchange does not of itself import an authority to endorse | 

Companiee.— Power to Bind Themselves— A Company cannot make 
itself liabTe on negotiable instruments, nnless it be a trading Company, or the term» 
o£ its incorporation expressly, or by reasonable construction, confer on it this power.^ 

I 
• VTidoioe Aat, 1872, a. 117. f Chalmera on BUls, 32, 83. 

I Neg. Inst. Act, 1881, s. 27. 
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CBAP. I.—BILL3 OF EXCHANGE. ETC. 339 

Oompanies how to Oontraot.— By seciion 72 of the Indian CompaDie^ Pabt II. 
Act, 1882, a negotiable inatruraent shall be deemed to have bet*n made, drawn, I>efePcee> 
accepted, or endorsed, on behalf of any Company under the Act, if made, drawn, j)jy j^ 
accepted, or endorsed, in the name of the Company by any person noting under the Suitn on 
authority of the Company, or if made, drawn, accepted, or endorjied by, or on behalf ^^^'^'"wt. 
or on account of, the Company by any person acting under the authority of tho 
Company. 

The following English cases ar© in point, as section 47 of the English Companies 
Act, 1862, corresponds exactly with section 72 of the Indian Act. 

Where a hill addressed "to the Snowdon Copper Mining Compfin}', Limited," 
was accepted by two of the directors thus : *' Accepted— S. MacdonaM, R. Charles, 
Directors of the Snowdon Copper Mining Company, Limited," it was heM that this 
was an acceptance of the Company, and not of the directors personally ;® but where 
a bill was addressed to H. Connah, E«q., General Agent of the X Company, and he 
accepted thus : " Accepted, on behalf of the Company, H. Counnh," it was lield that 
he was personally liable as acceptor ; f and the directors who signed were held 
personally liable on a note in the following form : " We, the directors of the Isle of 
Man Slate Company, Limited, promise to pay J D £1,000 for value received. (Signed) 
B. Marsh, H. Johnson." 

Where three of the directors of the New Fleming Spinning and Weaving Com- 
pany, one of whom was also the secretary, trea«»nrcr, and ajxent of the <^ompnny, 
drew a bill in favour of Sin the following form: "Sixty days after the date of 
this first of exchange (second and third of the same tenor and date, not being paid) 
pay to the order of S tho snra of Riipees two lakhs only ; vali>e received ; and place 
to account of G P, R N, A R, Secretary, Treasurer, and Ap:cnt, the New Fleming 
Spinning and Weaving Company, Limited, Directors,*' it was held that the Com- 
pany was not liable, and that, in order to make a Company liable on a bill or note, 
it roust appear on the face of such bill or note that it was intended to be drawn, 
accepted, and made on behalf of the Company, and no evidence, de hors the bill or 
note, was admissible under section 4*^ of the 'Indian Companies Act, 18664 

The proper way to accept for a Company is by procnration.§ 



Form No. 443. 

Denial of Prbskntmbnt. 

Defendant states : — 

That the bill meDtioned in the plaint was never presented to A B 
as alleged, or at all. 

• OkiU ». Charlea, 84 L. T. 822. 
t Herald v. Connah, 84 L. T. 885. 

t In the matter of the New Fleming Spinning and Weaving Oompcmy, I. L. B., 
4 Bom. 276 ; 4.Tj. R., 8 Bom. 439. 

§ Ter Bi-amwell, B., in Herald v, Connah, sujpra. 
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840 SUB'DIV. Ill— SUITS UPON WRITTEN INSTRUMENTS 

Part II. Presentment when Neoeesary.—PreseDtment for acceptance is only 

i>ef enoe8 . necessary in the case of a bill of exchange payable at si^ht, and a prom isaory note 

Div. I. P<^y&ble after sight must bo presented for sight.^ Presentment for payment la 

Suits on compulsory in order to charge other parties than the maker, acceptor, or drawee.'f 
Contract. 

Presentment by Post.— When authorized by agreement or usage a pro- 

sentment through the Post Office by means of a registered letter is sufficient.^ 

Presentment when to be Made.— A negotiable instrurajent payable 
after date or sight must be presented for payment at maturity in order to charge 
other parties than the maker or acceptor ; § and it must be presented within businesa 
hours. II A negotiable instrument payable on demand must be presented for pay- 
ment within a reasonable time.^ 

Presentment where to be Made.— When the instrument is made pay- 
able at a specified place, it must be presented at that place, in order to charge the 
maker or drawer, but not in order to charge other parties ; but when the instrument 
is made payabe at a specified place, and not elsewhere^ it is necessary to make pre- 
sentment at that place in order to charge any of the parties ;*• if no place is speci- 
fied, the presentment must be made at the place of business or usual residence of 
the drawee or acceptor, and if he has no known place of business or fixed residencei 
it may be made wherever he may be found.ft 



Form No. 444* 
Acceptance fok Accomjcodation. 

Defendant states : — 

That be accepted the bill mentioned in the plaiot for the acconi* 
modation of the plaintiff; and that there was never any value or consi* 
deration for the acceptance or payment of said bill by the defendant 



Form No. 446. 
Denial of Acobptanc9, Pbbsentment, and Protest. 

Defendant states: — 

That the bill of exchange mentioned in the plaint was not pre- 
sented for acceptance, nor accepted, as alleged, or at all ; and that it was 
not presented for payment, nor was it protested for non-payment 



• Neg. Inst. Act, 1881, sa. 61, 62. || Neg. Inst. Act, 1881, b. 66, 

t Neg. Inst. Act, 1881, b. 64.; % Neg. Inst. Act, 1881, 8. 74. 

t Neg. Inat. Act, 1881, b. 64. •♦ Neg. Inet. Act, 1681. as. 68, 69. 

§ Neg. Inst. Act, 1881, b. 66. ft Neg. Inst Act, 1881, m. 70, 71. 
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CHAP. I.— BILLS OF EXCHANGE, ETC. 841 

Form Na 446. Part H. 

_ « •, Defenow. 

CoiiTBOVlCR'nNG EXCUSE FOK NON-PRBSBNTMKNT. 

Dnr. L 
_. ^ _ , Suite on 

Defendant states : — Coutraot. 

That he denies that any search was made when the said bill of ex- 
change became due to discover the residence and person of the said 
, at , or elsewhere, or at all, in order that the said 

bill might be presented to the for payment 



Form No. 447. 
PfiuMissoiiT Note— J>KNiAL of Note. 

Defendant states : — 

That he denies that he made, executed, or delivered, the note 
mentioned in the plaint 



Form No. 448. 
Denial of Indorsement. 

Defendant states : — 

7hat he did not indorse the note mentioned in the plaint 



Form No. 449. 
That Defendant indorsed as Agent. 

Defendant states : — 

1. Tliat he did not indorse the notQ mentioned in the plaint 

i. That the following is a true copy of the promissory note made 
by the firm of B and Co., and on which this suit is brought (copy note 
and indorsement, with addition <»f *' Hecretary '' to defendant's signature). 

3. That at the time of the making and indorsement of said note, 
this defendant was the secretary of the Company, at , 

and that he was authorized by them to receive the said note, and to in- 
dorse the saoxe to the plaintiffs, as such secretary, of all which facts the 
plaintiffs had notice 
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342 8UB-DIY. III.— SUITS UFON WRITTEN INSTRUMENTS. 

Vkus II. 4. xiiat the said Compaoy was, at the time of said indoreement, 

iiidf bted to the plaintiffs to the amount of I^ for (state what), 

Dnr. L ^mi) said note was received by defendant as such secretary, and not in 
Coutraot. Iiis indiviJiiHl capacity, and was received by the plaintiflb as an obliga- 
tion of the sail! Company on account of said precedent debt due to 
tht^m fii>m said Company, and for, and on account of, no other consi- 
deration whatever, and that the defendant received no oensideration 
therefor. 

Agent how to Sign.— The agent having aathority to siga may either sign 
the principarB name siinplv, or he may sign by procuration, or in sach form as to 
denote that it is hu a.q^ent, ao<) not the principal, who sig^s ; and an agent signing 
without indicating Uiut he sigas as agent is personally liable.* 



Form No. 450. 

DkNIAL of NotICK of DiSHONOITB. 

Defendant states : — 

That notice of dishonour of the note mentioned in the plaint was 
not given to him. 

Notioe How Given.— Notice of dishonour may be oral or written, and, if 
written, may be sent by po8t.f 

Notice of Protest "vdxen Neoeaaary.— When the note or bill is r^nired 
by law to be protested, notice of protest must be given, instead of notice of dis- 
hononr.J 

When Notioe Unneoess^ay.— Notice of dishonour is unnecessary :— * 

1. When it is dispensed with by the party entitled thereto ; 

2. In order to charge the drawer when ho has countermanded payment ; 
8. When the party charged could not suffer damage for want of notice ; 

4. When the party entitled to n(ftice cannot, after due <«earch, be found ; or the 

party bound to give notioe is, for any other reason, unable^ wilboet aoj 
fault of his own, to give it ; 

5. To charge the drawers when the acceptor is also a drawer ; 

6. In the case of a prominsory note which is not negotiable ; 

7. When the party entitled to notice, knowing the facts, promises nnconditToo 

ally to pay the amount due on the instrument ;§ 

• Neg. Inst. Act, 1881, s. 28. J Neg. Ii»t. Act, 1881,*. 102. 

t Neg. lost. Act, 1881, s. 94. § Neg. Inst. Aot^ 1881, s. 98. 
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CBAP.T.— BILLS OF EXCHANGE. ETC. 343 

Form No. 451. P*?» II* 

Defences. 

Altkration ok Instrument. ^^__ , 

Div. L 

Defendant states :— Suit* on 

Contract* 

That after the mtfking (or acceptance) and issue of said note (or 
bill), and before this^uit, the sanr)e was materially altered, without the 
consent of the defendant, by cutting off the signature of A B as a joint 
maker thereof (or by adding tbe words ** payable at ," or other- 

wise, as the case may be). 

Effect of Alteration.— Any materinl alteration of a negotiable instminent 
renders the same void at against any one who is a party thereto at the time of mak- 
ing sach alteration, and docs not consent thereto ; nnlres it was made in order ta 
carry oat the common intention of the original parties ; and any snob alteration, if 
made by an iDdoreer* diacbargea bia indoraer from all liability to bim in respect of 
the consideration thereof. Bat an acceptor or indorser is bound by hit aceeptanetf 
or indorsement notwithstanding any previous alteration.* 

What is a Materied Alteration. — In England it baa been held that tbe 
addition of a new maker to a joint and several promissory note after iasne was ai 
material alteration which avoided it ;'f so also, where a particular consideration iv 
aabstituted for the words vakie received, J or a bill payable three months after date 
is converted into a bill payable three months after sigrht. § or the dato of a bill pay- 
able on demand is altered,! or the specified rate of interest is altered from 4 per 
cent, to 5 per cent, or vice mrtidy^ or a partioalar rate of exchange is indorsed on 
a bill which does not anthorize this course,*^ or a place of payment is added with*- 
oat the acceptor's ccmsent.f f 



Form No. 452. 
That the Note was qiten f6r Goods sold by means op Frauds 

Defendant states :— 

1. (Allege frandalent sale.) 

2. That said note was given to the plaintiff without any other con* 
tideration than said sale, 

• Neg. Inst. Act, 1881, sa. 87, 88. 

t Gardner «. Walsh, 8 E. and A. 88, ' 

X KniH V, Williams, 10 Ea8t.,481. 
S Long V, Moore, 8 Esp. 155n. 
K Vanoev. LowtEes, 1 Ex. D. 17^. 

% Sntton V. Tro(»ner, 7 B. and G. 416 ; Oodeychand Boodiji o. Bhidcar Jagonnatb, 
LLk Bn^ S Bom. 371. 

•• Herschfield v. Smith, L. B., 1 0. P. 840. 
tt Bnrchfield v. Moore, 23 L. J.> Q. B^ 261. 
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344 SUB'DIV. III.— SUITS UPON WRITTEN I X^TRUMEKTS. 

l^ABT II. 3. That, immediately on discovering said fraud, the defendant re- 

Defenoea. gcinded said contract, and tendered to the plaintiff all thf t he had re- 
Div. I. ceived under the same, upon condition of his returuiug said nole, which 
CcTntJiSit. tl*e plaintiflF refused to do. 



Form Na 453. 
Note phocubkd by Fraud. 

Defendant states : — 

1. That at the time the note mentioned in the plaint was made, he 
was indebted to one E F by book account in the sum of B& 

2. That the plaintiff at the time falsely and fraudulently represent- 
ed to the defendant that he was the owner and assingee of said aoconnt 
and indebtedness, and thereby, and without any consideration what- 
ever, induced the defendant to make said note to him in satisfactioa 
and discharge of said account. 

3. That the said representations were false, and that the plaintiff 
never was the owner, nor had he any beneficial interest in the same. 

4. That the defendant was misled by said false representations (or 
that the belief of the defendant in the truth of said representations in- 
duced him to make said note). 

Bffect of Fraud.— When a negotiable instrnmeot has been obtained fmm 

the maker, acceptor, or holder, by means of an offence or frand, the holder canoot 

claim the amount thereof, nnless be or some one through whom he claims waa a 

bolder in due conrse.* 

ft 
Effeot of Forgery. — A person who claims through a forgery is not a bolder 

in due course, although be has taken the bill for value, and in perfect good faith.f 

Inadequacy of Consideration.— The Court will afford no protection to 
persons who wilfully and knowingly enter into extortionate and unreasonable 
bargains ; it is only justified in doing so when the transaction was entered into ia 
ignorance of its unfair nature.^ 

• Neg. Inst. Act, 1881, s. 58. 

t British Linen Co. v, Calodonian Insurance Co., 4 Haoq. (H. L.).l07 ; Cbalmera oa 
Bills 181. 

X Mackintosh v. Wingrove, J. L. B., 4 Cal. 187. 
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CHAP. l.—ON BONDS. 345 

FOURTH SUB-DIVISION. Part ii 

Defences. 

SUITS FOR COMPENSATION FOR BREACH OF CONTRACT. 



CHAPTER I. 
ON BONDa 



Div. L 

Suits on 
Contraot* 



Form No. 454. 
Failurb of Considkbation. 

Defendant states : — 

1. That he gave the said bond to plaintiff solely in consideration 
of the performance by the plaintiff of an agreement then made between 
them, of which agreement a copy is annexed as a part of this written 
statement 

2. That this defendant duly performed all the conditions thereof 
on bis part 

3. That the plaintiff (allege breach, as in a suit on the contract). 



CHAPTER II. 
FOR BREACH OF PROMISE TO MARRY. 



Form No. 456. 
Dbnul of Fbomiss. 

Defendant states : — 

That he never promised to marry the plaintiff. 

Mitigation of Damage8.^Tho defendant may prove id mitigation of da- 

mages, that his relations disapproved of the match,* or that the plaintiff is a person, 

either of bad character, or of coarse and bmtal manner8,f or that she is destitute of 

£^AVQg, or that her conduct before or since the breach shows that it has not affected 

^ her roach.} 

• Irving V. Greenwood, 1 0. and P. 850. f Tayl. 8. 832. 

{ L^wia v. Cook, 4 Ssp. 266. 

F. P.— 44 
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34e SUB'DIV. IV.-^UITS FOR COMPBHSAIION, ETC. 

PiRT n. Form No, 466. 

DkniaIi of Plaintiff's Bkadimjess akj> Offsb to Marrt. 

Div. L 

Sr^ Defendant states:- 

That he denies that the plaintiff has been ready and willing to 

marry the defendant, or that she ever did offer to marry him as alleged, 

or at all. 



Form Na 467. 
Dbmial of Bhbach. 

Defendant states :-— 

That he hos not refused to marry the plaint^; bat on the day 
of 18 , and ever since, he has been ready and willing to 

marry her, bnt at the date above mentioned, aad at all times since Uien, 
the plaintiff has refused to marry this defendant 



Form No. 458. 
That Plajjhtiff wab of Bad OfiARAcrBB. 

Defendant states : — 

1. That at the time mentioned as the time of said supposed pro- 
mise, and on the day of 18 , at , the plaintiff, 
without the connivance of the defendant, had carnal connexion with 
one D. 

2. That, upon being informed tdeceof, he refused to marry the 
plaintiff. 

Plaintift's Immorality.— It is a good defence that since the promise defend- 
ant has discovered that plaintiff had been guilty of gross iminorality or depraved 
conduct, of which defendant was ignorant § 

Other Defences.— The fo1k)win{^ ava also good defences :-^l«<, that the 
defendant promised conditionally, and that the condition has not been fulfilled ; 2nd^ 
that the plaintifE bos been guilty of material misrepresentations as to the real 
circuniBtancea of his or ber fauiily, and his or her previous life ;| Surf, that plaintiff 
has exonerated the defendant from bis or her promise, which may be impTied by 
the conduct of the parties.^ 

• Irving V, Greenwood, 1 C. and P. 950. f Wharton v, Lewis, i D. and P. 629. 
X Davis V. Bomford, H. and N. 246. 
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CBAP. 17,— OS CONTRACTS OF EMPLOYMENT. 3*7 

CHAPTER III. Pact II. 

DefoDoes. 

ON CHARTER-PARTIES. ,^ , 

Dnr. I. 

"~""~~"""" 8iiit« OD 



Form No. 459. Cwtwot. 

Dbnial to Officr to Pbrform. 
Defendant states :— 

That at the time fixed by the agreement referred to in the plaint, 
thf^ plaintiff was not ready and willing, or in a condition, to receive the 
goods mentioned in the said agreement (or any part thereof). 

Implied OonditioiL^lQ acontraot of affreiffbtmAQt, whether under a charter- 
party, bill of ladinfi^, or otherwise, it ia implied that at the ootnmeDoeroeot of the 
voyage the ebip i* seaworthy.* 

Conditions Precedent.-^ When the shipowner has contracted to give a 
certain notice to a charterer, or to do any aot, with a view to inform the charterer 
when the ship will be ready, the charterer is not bonnd to ship his goods until the 
shipowner has g^ven him that notice, or has done that act.f 



CHAPTER IV. 
ON CONTRACTS OF EMPLOYMENT. 



Form Na 460. 

Denial of Contract. 

Defendant states : — 

That ly denies that he agreed with the plaintiff, as alleged, or 
at all. 

4 

Mi800ndaot.^A servant who misconducts himself or disobeys a lawful order 
may be dismissed without notice.} 

In a suit for wrongful dismissal, where *the defendant pleads justification by 
roa^on of the plaintifTs misconduct, the defendant at the hearing cannot give evi- 
dence of a transaction involving instances of mfsconduct not set forth in the writ- 
ten 8tatement.§ 

• Bichardson v. Stanton, L. H., 7 C. P. 421 ; L. B., 9 0. P. S90; 43 L. J., 0. P., 
280 { 46 L. J., 6. P., 78 ; Kopitaff v. ?rilaon. 1 Q. B. D. 877 ; 45 L. J., Q. B., 486 ; Cohti 
V. Davidson, 2 Q. B. D. 455 ; 45 L. J. , Q. B., 805. 

t Fleming v, Koegler, I. L. B., 4 Oal. 287. 

t Lilley V, Elwin, 11 (J. B. 742. 

§ Mnnohershaw Beconji v. The New Dhurnmsey Spinning and Weaving Company, 
I. L. B., 4 Bodi. 578. 
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Part IL Apprentices. — It b a good defence to an action for not teaching and pro- 
Defences, viding for an apprentice, that he quitted the service without leave,^ or that he 
j)jy j^ refused to be taughtf 

Suits on I 

Contract 



Form No. 461. 
Denial of Plaihtiff's Pkbfobmangi. 
Defendant states : — 

That the plaintiff has not performed the oonditioos of said agree* 
ment on his part, but, on the contrary, has wholly omitted (here state 
breach). 

CHAPTER V. 
ON CONTRACTS OF INDEMNITY. 



Form Na 462. 

DSNIAL OF PeUFOBMANOB. 

Defendant states : — 

1. That be denies that the plaintiff performed the conditions, or 
any of the conditions, on his part in the agreement referred to in the 
plaint. 

. 2. (Allege negligence in defending the suit, and want of notice to 
the defendant of the pendency of the same.) 



CHAPTER VI. 
ON CONTRACTS FOR THE SALE'OF GOODS. 



Form Na 46a 
Alleging Bbbach bt I^laintiff. 
Defendant states : — 

1. That it was a part of the agreement referred to in the plaint 
that the plaintiff should deliver the goods sold at 

2. That the said goods have not been so delivered. 



• Haghes v, Hamphreys, 6 B. aod 0. 68. 

t BaymoDd v. Minton, L. B., 1 Bz. 244; 85.L. J., Sx., 158. 
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CHAP. riL— CONTRACTS FOR SALE OF LANDS. 349 

BfltlBOt of Breaoh by Plaintiff. — iWhere a party to a contract has Pabt IL 
refased to perform, or disabled himself from performing, his promise in its entirety, J^^^<^^ 
the promisee may pat an end to the contract, unless he^ has signified, by words or Diy. I. 
condact, his acquiescence in its continuance.^ So, where the defendant undertook §nit6 on 
to deliver straw periodically, in certain (}uantitiee, reeeiving payment on each dell- ^^^*"'^- 
very, and plaintiff refused to pay for the loads as delivered, it was held that defend- 
ant was entitled to treat the contract as abandoned, and, therefore, was not liable 
for ceasing to perform his part.f 

Form No. 464w 
Breach of Warranty by Plaintiff. 

Defendant states : — 

1. That the goods mentioned in the plaint were warranted by the 
plaintiff to be (genuine French broadcloth). 

2. That they were not (genuine French broadcloth). 



Form No. 465. 
Bhbaoh of Warranty as to Quality. 

Defendant states :^- 

1. That it was part of the agreement referred to in the plaint that 
the wheat therein mentioned should be of a first-class milling quality. 

2. That the said wheat was not of a first-class milling quality, but 
(state wherein the quality was defective). 



CHAPTER VII. 
ON CONTRACTS FOR THE SALE OF LANDS. 



Form No. 466. 
DiLNiAL of Contract. 

Defendant states : — 

That he did not contract with the plaintiff as alleged, or at all. 

• CootnM)i Aot^ 1872, s. 89. f Wiihera v. Reynolds, 2 B. and Ad. 882. 
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350 SUB'DIY.IV.— SUITS FOR COMPENSATION. ETO. 
Part II. Form No. 467. 

Defenoes. 
DlCMlAL OP BhBACU. 

Div. L 
Suits OQ, 
Contwd. Defendant statea :— ■ 

That the defendant duly performed all the conditions of said con* 
tract on his part ; and (here state peiformance, pursuing tjie W(»nb of 
the contract, if it be in the afBrmative; and stating particular arts, if 
it be in the alternative, in any case in which this can be done wilhont 
too great prolixity). 



Form No. 468. 

DkNIAL of FLAlMTlFF'tt PflEFoKMAMGK. 

Defendant states : — 

That the plaintiff has not performed the conditions of said con- 
tract on his part, but, on the contrary, hao wholly omitted (here ^tate 
breach, as if in a plaint against him). 



Form No. 469. 

DENIAL OF TlTLK. 

Defendant states : — 

Tliat the plaintiff was not^ is aat» and never was, the owner of the 
premises described in the plaint. «^ 



Form No. 470. 
Allbginq Breach bt PtAiNTiFF. 

Defendant states : — 

1. That the plaintiff warranted the property, mentioned in the 
agreement set forth in the plaint, to be free from all incumbrances. 

2. That there was then, and still is, a mortgage on the sanne in the 
sum of Rs. , unsatisfied^ recorded in Book Noi 1, in the office 
of the Sub-registrar of ^ and the same then waei, and still is, a 
valid lUid sabsisting lien and incumbrance upon the said preuiiseSb 
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CEAP. VlIl.^ON OIHKR CONTRACTS. 

CHAPTER VIII. 
ON OTHER COKTEAOra 



851 



Form No. 471. 
Buildr's CbNTRACT— Wouk mot Firishbd. 

Defendant states :— 

That the said work was not completed, in a good and workmanlike 
manner, on or before the day limited therefor, in the contract set 
forth in the plaint ; but, on the contrary, the said work on that day, 
and from thence to the oommeueement of this suit, was and still is 
incomplete and unfinished 



Part II. 

Defences. 

Dnr. L 

8ait6on 
Cootraot. 
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852 8UB-DIV. I.— INJURIES TO THE PSBSON. 

Pa«t ti. second division. 
7 SUITS FOR COMPENSATION FOR WRONGS. 

Div II. 

Suits for 

.atZrro; FIRST SUB-DIVISION. 

Wrongs. 

INJURIES TO THE PERSON. 



CHAPTER I. 
ASSAULT AND BATTERY. 



Form Na 472. 
General Denial. 

Defendant states: — 

That he did not commit the acts alleged, or any of them (or that 
be denies each and every allegation in the plaint contained. 



Form Na 473. 

' Self-dbfsncb. 

Defendant states : — 

That the plaintiff first assaulted the defendant, who thereapon 
necessarily committed the acts complained of, in self-defence. 

Self-defence. — It has heen decided with reference to this defeooe that it is 
not every assault that will justify every battery, and that it is a matter of evidence 
whether the assanlt was proportionable to the battery. Thus, if A strikes B, B can- 
not justify drawing his sword and cutting off A's hand. 



Form No. 474. 
Acts Done to Pbbservb the Peace. 

Defendant states : — 

1. That he did not strike or wound the plaintiff. 

2. That at the time mentioned in the plaint the plaintiff made an 
assault on one B, and was then and there beating him. 

3. That thereupon the defendant, in attempting to preserve the 
peace and prevent the plaintiff from further so doing, gently laid his 
bands upon the plaintiff, by which plaintiff suffered no injury. 
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CHAP. L—A8SA ULT AND BATTERY. 85» 

Form Na 476. Part II. 

Defences. 

Drfbnce of Possession op Dwellino. 

Div. II. 
Defendant states : — Suits for 

Compen- 

1. (Deny beatine and wounding.) sationfor 

Wrongs, 

2. That at the time mentioned in the plaint, the defendant was 

iawfally poaseased of house No. in atreet. 

3. That defendant being so possessed thereof, the plaintiff was un- 
lawfully thereon, and (state unlawful acts he was doing). 

4. That thereupon the defendant, in defence of the possession of 
his dwelling, gently laid his hands upon the plaintiff in order to remove 
him, as he lawfully might. 

Defence of PoeBeosion. — This defence refers merely to the case of one 
who trespasses without violence in the house of another ; in the case of one mak- 
ing a forcible entry the defence is different — see next form. 



Form No. 476. 
Resistance of Foboible Entry. 
Defendant states: — 
I and 2. (As in preceding form.) 

8. That the plaintiff, then and there, with force and violence, at- 
tempted to break into the said dwelling, without the leave and against 
the will of the defendant. 

4. That the defendant thereupon, tin order to preserve the peace- 
ahle possession thereof, resisted the plaintiff's entrance, and in doing so 
neces5tarily assaulted an'H beat the plaintiff, as he lawfully might ; and if 
the plaintiff sustained any damage, it was occasioned by his own wrong. 

Other Defences. — Leave and license is a g^od answer ;^ that the injnry was 
unavoidable, the resolt entirely of a snperior agency, and the condnct of the de- 
fendant free from fanit has been siistained.f Where the plaintiff wrongfully 
holds possession of land against the will of the owner, who assaults him while en- 
deavouring to regain possession, no action will lie.| A parent or schoolmaster, sued 
for an assauU committed on a youth, may plead that the assault complained, of was 
moderate and reasonable chastisement 

• Christopher v. Bare, 11 Q. B. 478, 477 ; Latter o. Braddell, 50 L. J., C. P., 166. 
f Gibbons o. Peppin, 1 Ld. Baym. 88. 

X Hanrey v, 'l^ridgee, 14 M. and W. 487; see also Blades v. Higgs, L. J., 80 0. P. 
847. 

F. P. — 45 



Digitized by VjOOQ IC 



55* SUB-DiV, /,-^^Y^ WJ/^ TO TME PgRSQF. 

Part H, Farm Mo. 47T. 

pcfonoeau ^ ,. ^ 

JUVTIFiCATIO^ BT M4STBR OF YcSSBii. 

DlV. IL 

^luta for Defeudant states :— 

^rpngs.' That at the time of the alleged assauHrng, beating, and tll-treating, 

be waa tbe masjter of the abip called 

2. That the plaintiff was then on board said diip as a saainan (state 
eiieuQe. for bea^ting him, aucb as mutiny, bc.)» 

3. Wherefore the defendant, for the preservation of the peace, and 
(0 preserve due order on said ship (state what waa done). 



Form Na 478. 

Justification of Rbmovino Plaintiff WBcm IUuwat Carbuqb 
FOB Non-Patmknt of Fark. 

Defendant states : — 

1. That the defendant was, before and at the time when the said 
supposed grievances were committed, the guard and bad charge of a pas- 
senger train on the 

2. That one of the regulations of said Bailwaj Company 
was, that no person should, be permitted to be and remain on sncli- train 
without having a ti<;ket therefor, duly obtained of their aotborijied 
agents. 

9. That at the tiine* mentioned, in the plaint, the plaintiff waa on 
the said train, without having a tickef therefor as aforesaid^ and then 
and there refused to purchase a ticket or to pa^ bis fare, 

4. That defendant then and there requested the ptaintiff to leave 
tbe said train, which the plaintiff refused to do; wliereupon the defiend- 
ant then and there gently laid his hands upon the plaintiff, and re* 
moved him from the train, doing no unnecessary violence, as he law- 
fully might do. 
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CHAP. IL-^PALS^ tMPMSOMBJft 455 

CHAPTER II. ^ART It 

Befdnoed. 

FALSE IMPRlSONMENt. biTrt 

Suits M 

Form Na 470- "^TJl^ 

Danul of Abkkst.. 

Defendant Btates : — 

That he did not cause aaid order of arreet (or warrant) to be issueda 



Form Na 480. 
Dbnul or Want of Probable Oausk. 

Defendant states ^-« 

That he did not, falsely and maliciously, or without reasonable or 
probable cause, cause the plaintiff to be arrested ; nor did he cause 
plaintiff to be arrested at all 

Form No. 481. 
Justification of Abrbst upon Suspicion of an Offbncs. 

Defendant states :— 

1. That immediately before the time mentioned in tte plaint an 
offence was committed (briefly state the offence and catiseS of ftiispicion 
against the plaintiff). 

S. That thereupon the deftfidant, who was and is an (Inspector of 
Police), having reaaomibte eaaee to suspect the plaintiff of having com- 
mitted such offence, arrested him, and brought him before A B, a Magis- 
trate, at , to be dealt with according i6 law. 
f ti iif i-i 

Form Na 482. 
Justification of Arrest under Criminal Process. 
Defendant states : — 

1. That before and at the time of the committing of the alleged 
trespasses, he was a constable within and for the to^ of 

2. thai -A #»rlr*tft, duly iiWJied by A B, a TJIagistrate of ^id town 
of , and directed to the defendant, was delivered to him, «d 
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SSe 8UBDIV. 1.— INJURIES TO TEE PERSON. 

Pabt IL such constable, to be executed ; wberebj be was oommaoded to arrest 

1 toe plaintiff, and bring him forthwith before said Magistrate, there to 

fi ^ t^' answer to the charge of having stolen the goods of one to the 

Compeo- value of Rs. (set forth the tenor of the warrant). 

•ation for 

;WroDgi, 3. That by virtue of said warrant defendant arrested the plaintiff 

and had him in his charge until he was discharged (or state the CactsX 



CHAPTER III. 
LIBEL AND SLANDER 



Form Na 483. 
Denial oir thAXsmwts Pkofissioh. 

Defendant states: — 

That he denies that the plaintiff was or is a physician, either at 
alleged or otherwise. 

Form Na 484. 
Denial of Pubucatioit. 

Defendant states :• - 

That he denies that he published (or spoke) the said words. 



Form Na 4S^ 
Denial that Wobdb Depaxatort. 

Defendant states : — 

That he denies that the said words bear the meaning placed apan 
them by the plaintiff. 



Form Na 486. 
JusTiPioATiOH— Truth of Publioatiok— >Whbn Charge m Specific. 

Defendant states ^-« 

That the supposed defamatory words in the plaint* set forth art 
each and all of them true. 
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CHAP. IIL-UBEL AND SLANDER. 857 

Form Na 487. Part IT. 

Defences. 



The Same— Whkn the Cuabqe is General. jy^^ XX. 

Suite for 
Defendant statear- JiJK; 

That on the day of 18 , at , the plaintiff ^"'''^• 

stole from .the defendant one bale of hay, to which the defendant 
referred when speaking (or writing or printing) the words stated in the 
plaint 



Form Na 48a 
Denial of Malios. 

Defendant states :— 

1. That the articles in the plaint mentioned, as having been 
charged by defendant to have been stolen by the plaintiff, had, at the 
time mentioned in the plaint, been stolen from the defendant. 

2. That defendant is informed and believes that the plaintiff has 
been and is guilty of the charge in the plaint alleged to have been 
made against her by the defendant, and that whatever the defendant 
has said concerning the plaintiff she has said in the full belief of its 
truth, and in self-vindication and warning to others, and not from any 
motives of malice towards the plaintiff 



Form Na 489. 
ItrriQATioN— Bbpublication of Matter as News. 

In mitigation of compensation to which the plaintiff might other- 
wise appear entitled by reason of the publication of the said supposed 
libellous articles, this defendant alleges that all the matters and things 
stated in the said articles were, on the day of 18 , at , 

currently reported and believed in, and were published in a certain 
newspaper called , published at , and were so com- 

municated to*this defendant, and were published by him as matters of 
current public news, the defendant verily believing the same to be true. 
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358 SUB^DIV. I.— INJURIES TO THE PERSON. 

Part II. Mitigation of Damages.^Defendatit may prove in mitigatioo of damftffw 
Defenoes. that the plaintiff puhliehed libels of him, provided that thej reUte to the name mat* 
Drv. II. *®' ♦ * ^^ ^^^ ^ reptitation of plaintiff ; f or that mmoars of the facts asserted were 
Suits for prevalent io the Deighboiirhood;^ or that the statement was copied from another 
Compen. ^^^^K 

Mition for * 

Wrongs. ■ 

Form Na 490. 
Priviliosd Publication^ 

Defendant states : — 

1. That on the day of 18 , a suit was tried in tbe 
Court of , in which A B was plaintiff, and tbe plaintiff herein 
was defendant (or the plaintiff was tried before the Sessions Judge of 

on a charge of , or otherwise as tbe case may be). 

2. That the article published in the defendant's newspaper men- 
tioned in tbe plaint was a fair and true report of the testimony of one 
of the witnesses named (or was a fair and true statement of 
the proceedings therein) made in tbe course of tbe said trial. 



Form No. 491. 
Privileqicd Commumicatiom. 

Defendant states : — 

1. That A B, mentioned in the plaint, inquired of the defendant 
the character of the plaintiff, with a view of etnploying him as a derk 
(or as tbe case may be), and tbe d^endant tben stated to him the 
matter referred to in the plaint. ^ 

2. That the defendant bad probable cause for believing, and did 
believe, tbe same to be true, «, 



• Watts ». Fraser, 7 A. and B. 223 j May v. Brown, 8 B. and C. Ill ; Tarpley «. 
Blaby, 2 Bing. N. C. 437. 

t Richards e. Biohavds^ 2 M. aad Bob. 667. 
{ Richards «. Richards, tupra. 
f Sanddeiv «. Milts, 6 Biag. 2t8. 
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CH. IV.^BERSONAL INJURY BY NE6LI0ENCE. S5d 

CHAPTER IV. Part II. 

PERSONAL INJURY CAUSED BY NEGLIQENCR _^1 
Div. II. 

Suits for 

Form Na 492. Compen- 

sation for 

Drkial of Ownership and Pobsession. Wrongs 

DeCendant states :-^ 

That at the time of the grievance alleged th« defendant was nol 
the owner, and had not the possession or control of the premises in 
which said hole or hatch waj was. 



Form Na 403. 
Anothbr Fouic 
Defendant states : — 

That he denies that the carriage mentioned in the plaint was the 
defendant's carriage, or that it was under the charge or control of the 
d^-fendant's servants. The carriage belonged to A B and Co, of 
Street , livery stable-keepers, employed !^ the defendant to 

supply him with carriages and horses; and the person under whose 
charge and control the said' carriage was, was the servant of the said 
A B and Co. 

Measure of Damages.— In an action for injnriaa canted bj tlie defandant'a 
s^ligence, a sam reooTered by the plaintiff on an accidental ininrance policj cannot 
be taken into account in redaction of damagee.* 



Form No/404 
Plaintiff's Own Nbgligbnob. 

Defendant states : — 

That the defendant and his servants used due care and diligence 
about the construction of said building (or, in repairing said street, and 
replacing the pavement thereof ; or in guarding the said excavation 
with proper bulwarks, and in putting up lights during the night time; 
or otherwise according to the allegations in the plaint), and that said 
injury was not caused by any negligence on the part of the defendant 
or his servants, but was owing to the negligence and fault o£ the 
plaintiff himself. 

* Bradshaw v. Great Wetiem Bailway Ooaipaay, L. B., 10 Bz« 1. 
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360 aUB'DIV. I.— INJURIES TO THE PERSON. 

Part II. Contributory Negligence* — This is a good defence ; if the immediate and 

Pofencei. proximate cause of the injury was the unsktlfulness or negligence of the plaintiff, he 

T) V tF ^''"^^ recover, although there was negligence in the defendant, but this rale is subject 

Suits for ^ ^^is limitation, that if the defendant, bj the exercise of ordinary care on hia part, 

Compen- might have avoided the consequences of the plaintiff's negligence, and ret does not 
satioii for , ^ . . XL 1 • A-« _x.it -» 

Wrongs. <^>^<xx>® ^ exercise snch care, the plaintiff may still recover.' 

There seems to have been some indecision in England on the question how far a 

child of tender years can be guilty of contributory negligence ; xm this snbjeot tba 

cases noted below may be consulted, f 



Form No. 496. 
Denial of Nbqliqbnck— Plaintiff's Own Negliokncs. 

Defendant states :-^ 

1, That he denies that bis said carriage was turned of 

Street either negligently, suddenly, or without warning, or at a rapid 
or dangerous pace. 

2. That the defendant miglit and could, by the exercise of reason- 
able care and diligence, have seen the said carriage approaching him, 
and avoided any collision with it. 



Form No. 406. 
Denial of Possession of Viscious Dog. 

Defendant states :— 

That he does not own the said dog, and never did ; and that he 
was not the possessor of the said dog at the time of the grievances 
alleged, nor at any other time, before or since. 



Form No. 407. * 
Denial of Scienter. 

Defendant states : — 

That at the time of the grievances alleged the defendant did not 
know, and had no reason to believe, that the said dog was accustomed 
to bite mankind, or was of a mischievous nature (or otherwise according 
to the allegations of the plaintiff). 

• Badley v. L. and N. W. B. Co., 1 App. Gas. 754; 46 L. J., H. L., 578; Davie v. 
Hann, 10 M. aod W. 646. 

t Lynch «. Nnrdin, 1 Q. B. 29; AbboU e. Maofie, and Hnghea v. .Ifaoae, L. B., 89 
Xz. 177 1 Mangan «. Attenon, L. B., 1 Bz. 239. 
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CHAi>. L— AGAINST AGENTS FOR NEGLIGENCE. 361 

SECOND SUB-DIVISION. Part IL 

INJURIES TO PROPERTY. '- 

Div. IL 

8uit8 for 

Compen- 

CHAPTER I. 8|ttioiifor 

Wrongs. 
AGAIIiST AGENTS AND OTHERS FOR NEGLIGENCK 



Form No. 498. 

DbNIAL of NBQLiaENCB IN SaLE. 

Defendant states : — 

That he was not negligent in and about selling said goods, but sold 
the same with due diligence, and for as large a price as he could obtain 



Form No. 490. 

Dbnial of Nbougbnob in Giyinq Crbdit. 

Defendant states : — 

That he sold said goods to one A B, who was a merchant at , 

in good standing and credit, for the sum of Rs. ; and for the 

payment of said sum he took the bill of the said A B drawn on and 
accepted by one C D, payable in months after date, which bill was 
at the time held and considered an approved bill. 



Form No. 600. 
Denial op Injukt by Doal 

Defendant states: — 

That the said dog did not kill t|)e sheep alleged, or any one of 
them, nor did he injure or worry them, or any of them. 



Form Na 601. 
Plaintiff's Own NEaLiOEKCB. 

Defendant states : — 

That at the time mentioned in the plaint, the defendant was driv- 
ing his said carriage in the highway, and the horse of the plaintiflF, 
being at the ^me time there, was so carelessly, negligently, and impro- 
perly managed by the plaintiflF, that by reason thereof the carriage of 

F. P. — 46 
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S6f SUBDIV. li.— INJURIES TO PROPERTY. 

PAicf IL the defendant, without any fault xm the part of the defendant, and by 

^ wHut of due care in fcbe nmrmgen^ent of his hor^e by the plaintiflT, was 

Div. It driven against said horse, and thereby said horse sostained the injury 

uinte tot 

XJompea- alleged ; and that if any damage happened to said horse, it was caaaed 

WimmT ^y ^"^'* accident, and not by the fault of the defendant. 



CHAPTER II. 
BAILAOSNTS. 



Form No. 502. 
Denial of Bailmbnt. 

Defendant states : — 

1. That tha goods described in the plaint were not the property of 
the plaintiff, and were not deposited with the defemdant by him or his 
agents, 

% That the same ifere the property of one A 3i to wbdm die poo* 
tesaioQ of them b^lopged when this amt waa brougbb 

Hstoppel. — A bailee cannot deny that his bailor had, at the time when the 
bailment ooraraenoed, authority to make aach bailment ; bat, if be delivers the goods 
bailed to another person, he may prove that sacb other person bad a right to them as 
against the bailor.^ 



CHAPTER III. • 
COMMON OARRIERa 



Form No. 503- 

DeKIM< of BfflKQ ^ C0M1£0N OAftRISB. 

Defendant states : — 

That he is not now, and was not at the time mentioned in the 
plaint, or at any time, a common carrier. 

• Bridenoe Act, 187S, s. 117. 
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CHAP. III.-COUMON CARRIBBS. 368 

Form No. 604. Fabt XL 

IDefenoeo; 

DttNiAiL Of En^homttHcr. 



Div. II. 
Defendfant states : — fituts tot 

That he did not undertake nor agree to carry the said goods to ^^ ^^^ 
, nor to deliver them there to , and that said 

Beyer paid •him, nor agreed to pay &im, any rew^ for such service. 



Poi^tt No. 60o« 

Denial of ICsictrpt 6f xGoodb. 

Defendant states : — 

That the said never delivered to him the goods mentioned 

in the plaint, and that he never received the same, or any of them. 



Porm No: 60ft 

Denial of Lod^ 

Defendant states : — 

That he denies that said goods were lost tc^ tbe^said* , tod 

detties that he^wets negligent' ia* and about tbe^ tmnspo^hig, storing, or 
unloading of the same. 

Porm Nd 507. 

That CoMtBAor was Special. 

» 

Defendant states : — 

» 
That- the good* mentioned in the plaint were delivered by the 

plaintiff to, and received by, defendant, ujpoa a special contract', whereby 

it was provided that (state terms of contract). 



Form No. 50ft 
Damage by Plaintiff's Fault. 

Defendant states : — 

1. That the goods mentioned in the plaint were a dangevous and 
explosive substance, known as nitro-glycerine, which the plaintiff then 
well knew,, bbt whioh the defendant did not know, and could not 
reasonably be expected to know. 
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364 SUB'Dir. II— INJURIES TO PROPERTY. 

Part II. 2. That the plaintiflFs did not ioform the defendant of the destruc- 

Defences, ^j^^ nature of the goods, and negligently delivered the same to the 
Div. IL defendant in bulk, and thereby induced the defeodant to believe that 
C^mpln- ^^^ ^^^ might be placed in with other goods, without danger or 

sation for iniurv 
JfroDgB. -^ ^ 

3. (State special contract, if any, which was thereby violated.) 



CHAPTER IV. 
CONVERSION. 



Form No. 609. 
Denial of Plaintiff's Ownership. 

Defendant states : — 

That he denies that at the time of the alleged conversion, the 
plaintiff was the owner, or entitled to the possession, of the goods men- 
tioned in the plaint, or any part of them. 

Defences.— The defendBQt may, if he is not a bailee or agent, set up the title 
of a third person ;^ and also even where he is agent or bailee, when the bailment 
has been determined, or where a third person claims the goods,f bat a mese wrongs 
doer cannot set np the^tis iertiiJX 

Form No. 510. 
Denial of Bailment. 

Defendant states : — ' 

That he never received the plaintiffs goods mentioned in the plaint, 
as baillee, as alleged, or at all. 

Form No. 611. 
Lien upon Goods Detained. 
Defendant states : — 

1. That on the day of 18 , the plaintiff deposited the 

goods mentioned in the plaint with the defendant for storage, agreeing 
to pay for the same Rs« per ton per month. 

• Leake v, Loredajr, 4 M. and G. 072. f Biddle o. Bond, 34 L. J., Q. B., 187. 

t Juffriet V, Great Western Railway Co., 26 L. J., Q. B., 107. 
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CHAP. IV.— CONVERSION. 8C5 

2. That the defeodaDt has always been, and still is, ready and Fart IL 
TTilliug to deliver the said goods to the plaiutiff, upon the payment of 1 

the storage money due. J^'V- 11- 

^ ^ Suite for 

3. That the plaintiff has not paid or tendered to the defendant ^^^^f"; 
the storage money due. Wrongs. 

Innkeepers.— An innkeeper has a lien on the goods of his guest for his 
ehargert, but he may not detain the clothes of his guest, as that would be equivalent 
to an imprisonment.* 

Form No. 612 
Denial of Plaintiff's Right to Possession. 

Defendant states : — 

1. That he denies that the plaintiff at the time mentioned in the 
plaint, or ever, or at all> was entitled to the possession of the goods 
mentioned in the plaint, or any of them. 

2. That he denies that the said goods, or any of them, are, or ever 
were, the property of the plaintiff, but, on the contrary, the same were 
and still are the property of 



Form Na 613. 
Defendant Part-owner. 

Defendant states : — 

That at the time mentioned in the plaint, he was, and still is, the 
owner of an nndivided half of said goods ; and defendant was then, and 
still is, in the possession of the whole of .said goods. 

Joint Owners. — A joint owner cannot maintain a suit for conversion against 
a co-owner, unless the act done is inconsistent with the joint ownership, as a com- 
plete destrnotion of the goods^f or a sale of them.^ 

• Sonbolfo. Alford, 8 M. and W. 248. 

t Jacobs V, Seward, L. B., 5 H. L. 464. 

t Barton v. Williams, 6 B. and A. 403 ; Harper v. Godsell, L. B., 5 Q. B. 422. 
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366 aUB-DIV. II— INJURIES TO PROPERTY. 

Part II. CHAPTER V. 

iM^^ NUISANCK 

bnr. IL 
Suite for 
Compon- 
ntion foi 
Wiongs. 



ll^X ''*»••'" No. 614. 

ntion for DkNIAL OF PLAINTIFF TrTLB AN1> POSSESSIOIf. 

Defendant states: — 

That the plaintiff was* oot, is not noir, and nerei' was^ the 
owner of, or possessed of, the premises described in the plaint, or anj 
part thereof 

Form No. 616. 
DfeNiAE or Ndisamjs. 

Defendant states : — 

Tliat hie prenaises have not been used as a slaughter-house, either 
as alleged, or otherwise (or, that he did not erect said dam as allied, 
or otherwise, or at all). ' 

CHAPTER VI. 
SLANDER OF TITLE. 



Form No. 616. 
Dknial of Ikjuut and^ Malicb. 

Defendant states : — 

That the words qlMivged in the plaint ta have been spoken were 
and are true. 

2. That he denies that by tKe words alleged in the plaint to have 
been spoken by him, the plaintiff was injured ii\ any manner, or to any 
amount whatever. 

8. That he denies that che«8aid words were uttered maliciously. 



CHAPTER VII. 
TRESPASS. 



Form No. 617. 
Tbbrpass to Land— Denial of Plaintiff's Titlr. 

Defendant states : — 

That the said dwelling-house (or land) Was not the .plaintiff's, as 
alleged, or at all). 
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CHAP. VIL— TRESPASS. 307 

Form No. 618. Part II. 

Defences. 

Denial of TuLivnwr'n Fuhsession. 

Dnr. II. 

Suits for 
DefendaDt states : — Compen- 

flatkm for 
That the plaintiff whs not possessed of the lands mentiooed in the Wroogs. 

pUiiit^ or aojr part thereof. 



Form Na 619. 
Justification — Fkncks Dkfbctivb. 

Dt^fendant states : — 

1. That plaintiff and defendant occnpy farms contfgnoas to each 
other, and separated by a fence which the plaintiff was bound to keep 
in repair. The plaintiff neglected to keep the fence in repair, by means 
whereof the cattle of the defendant escaped over the fence and into 
the premises of the plaintiff, and thereby the defendant committed, by 
his cattle and without his fault, the supposed injury set forth in the 
plaint as done by defendant's cattle. 

2. That the defendaut^as soon as he had notice of the escape o( his 
cattle, entered upon the plaintiff's premises to, and did, drive them out, 
doing no unnecessary damage, which is the alleged trespass. 



Form No. 620. 

-• 

Justification — Ribuildikq Fbncb. 

Defendant states : — 

1. That the fence mentioned in the plaint was a part of the divi- 
sion fence between the lands of the plaintiff and of the defendant, 
which, by a previous agreement between them, tlie defendant was 
bound to make and keep in repair. 

2. That he took up and renewed the part of said fence which he 
was bound to repair, and replaced the same with a new fence upon the 
said dividionline, and with as little injury as possible to the plaintiff's 
crops, as he had a right to do ; which are the acts complained of. 
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368 8UBHV. II.— INJURIES TO PROPERTY. 

Part IT. Form No. 521. 

Defences. - t 

. - LEAYB and LlGBNSiB. 

PiV. IT. ^ ^ , 

Suits for Defendant states : — 

pation^for That the acts complained of were done by leave of the plaintiff. 

^^^' Ways of Necessity. — When one man grants land to another, to which there 

is no access, except on the land of a stranger, or over the land of the grantor, tbe 
grantee obtains a right of way over the land of the grantor ; and if tlie owner of 
two closes having no way to one of them, bat over the other, parts with the latter 
without reserTing the way, it will be reserved to him by law as a way of neoessity.* 



Form No. 522. 
Trespass to Goods— Denial of Biqht to Possession. 

Defendant states : — 

That the plaintiff was not entitled to the possessioa of the goods 
mentioned in the plaint 



Form No. 52a 
Denial of Bkeaking. 

• Defendant states : — 

That he did not break nor enter the premises of the plaintiff as 
alleged, or in any other manner. « 



Form No. 524. 
Denial of Taking. 

Defendant states : — ^ « 

That he did not take, nor carry away, said gaods, as alleged, or at alL 



For/n No. 525. 
Justification — Execution. 

Defendant states : — 

1. That at the time mentioned in the plaint he was bailiff of the 
Court of 

2. That heretofore, in a suit in said Court, wherein A B was 
plaintiff, and C D, the plaintiff herein, was defendant, decree was, on 
the day of 18 , passed in favour of the said A B, the 



• East Co. Ey. Co. «. Darling, 5 C. B. N. S. 821 ; 22 L. J., C. P.*, 202 j Gayford v. 
yLoSatt, L. B., 4 Ch. App. 133. 
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CHAT. Vll— TRESPASS. S6d 

plaintifr in sftid suit, against the said C D, the <Jefendant therein, for the Part tl 

8um of Rs. , aa by the record of said suit more fully appears. 1 

8. That afterwards, on the day of 18 , a warrant of g^j^ f^^' 

attachment of the moveable property of C D, in execution of said decree, j?J^™^y 
was issued, and directetl to and delivered to this defendant, as bailiff Wrongs. 
of said Gmrt, wlierehy this defendant was commanded to attach the 
moveable property of the said C D mentioned in a list thereunto 
annexed, or which should be pointed out to this defendant by the said 
A 6, and to hold the same until the saia D should pay this defendant 
the said sum of Ks. , together With Rs. , the costs of said 

attachment. 

4. That under and by virtiib of the siiid warrant of attachment 
this defendant, as bailiff of the said Court, and not otherwise, attached 
certain goo<ls, of the descriition of those mentioned and described iu 
the pluint, lind took iHk same liitb hii pbi^^i^s^ion, i^'hic'h the defendant 
b^li^ves tu \U' tlit< ^dd h^fefriU tti iri ih^ pt^Ht, knd that said attach- 
ment and tHking aforesaid constitute the supposed wrongful taking id 
the plaint alleged. 

5. TiKit defi^ndaht veHI^ belibv^s thki the said goods were at thfa 
time of such attachment the property of said C D. 



Form NOi 628i 
Justification— -Search-wakraiIt; 

Defendant states: — . • 

1. That at the ti/ne mentioned in the plaint, A B, a Magistrate 
of , issued a warrant, under his hand and seal, directed to this 
defendant, reciting that whereas inforn^tion had been laid before him 
that the house (describe same as in warrant) was used as a place for 
the deposit of stolen property, and commanding and authorizing this 
defendant to enter said house, with such assistance as might be required, 
and to use, if necessary, reasonable force for that purpose, and to search 
every part of said house, and to seize and take possession of any pro- 
perty there found, and to forthwith take the same before the said 
Mrtgi.Htrate. 

2. That by virtue of said warrant this defendant went to said 
house, which is the house mentioned in the plaint, and then, finding the 
door thereof shut, did demand and require that said door should be 

'"'Digi'zTd'TyGoOQle 



370 aUB^DIV. II.— IN JURIES TO PROPERTY. 

"BKBrc II. opened, which was theo and there refused, and thereupon this defend- 
^°*^* ant, in order to execute said warrant, broke open said door, doing aa 



Dry. IL little damage as possible, and took and carried away therefrom (name 
Compen- ^^ 99^^)* ctnd brought the same before said Magistrate, as he might 
Mtoi for lawfully do, which are the acts of which plaintiflF complains. 



CHAPTER VIII. 
WASTR 



Form No. 527. 
I>SNiAL OF Waste. 

Defendant states : — 

1. That he did not commit the waste and destruction aforesaid m 
manner as the plaintiff has in his plaint alleged, oi in any manner, or 
at all 

That the defendant does not hold the said premises imder, or a» 
tenant to,, the plaintift in manner as the plaiatiff in his plaint haa 
alleged, or at all. 

8. That the said did not demise the said premises to the 

said io manner as the plaintiff has in his plaint alleged, or in 

any manner, or at all. 
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CEAP. L— IMMOVEABLE PROPERTY. 

THIRD DIVISION. 

SUITS FOR POSSESSION OF SPECIFIC 
PROPERTY. 



S71 



CHAPTER I. 
IMMOVEABLE PROPERTY, 



Part H 

Defencet. 

Div. in, 

Huits for 
FoasessioB 
of Speoifio 

Properly, 



Form No. 62& 
Denial of Plaintiff's Title and Right to Possession. 

Defendant states :-* 

That the plaintiff, at the commencement of this suit, was not the 
owner of the land described in the plaint ; nor was he ever possessed of 
the same, or any part thereof; nor was he entitled to the possession 
thereof, at any time, or at all. 



Form No. 529. 
Equitable Estate in Defendant. 



Defendant states :— 

1. That on the day of 18 , the plaintiff executed and 
delivered to the defendant his agreement in writing, for the sale and 
conveyance to the defendant of the premises described in the plaint, a 
copy of which agreement is hereunto annexed, and marked " Exhibit 
No. 1.'' 

2. That the defendant fully performed all the conditions of said 
agreement on his part, yet the said plaintiff has not conveyed the said 
premises to the defendant, but refuses and neglects to do so, though 
often requested thereto. 

Wherefore defendant prays that the plaintiff be ordered to contey 
said premises to the defendant 
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S72 DIV. IIL— SUITS FOR POSSESSION, JSTa • 

Part II. Form No. 63a 

_ —^zzr Advkrse Pussession. 

Div. III. 

Suits for Defendant states : — 

Possessioa ' 

of Specific That at the time of the execution and delivery of the conveyance 

ProDertv 

mentioned in the plaint the lands therein described were in the actual 

possession of this defendant, who then and ever since claimed to be the 

owner thereof, and now claims, adversely, to the said grantor. 

Title by Adverse Possession.— The principle adopted in this country ap- 
pears to be, (hat the period of possesflioD which is eufBcient to bur the remedy is 
also sufficient to transfer the right^ 

One who holds ou behalf of another does not by mere denial of that other's 
title uiuke his possessiou adveroe, ho as to give himself the beuefii of the Liuiitu- 
tiou Act ;f and non payment of rent for more than twelve years does not consti- 
tute adverse possession, where the possession may be referred tn a contract of ten- 
ancy, under which the tenant enU.red,{ for if once the relatiim of landlord and ten- 
ant is established, it is for the defendant to prove itii. (}etertninatiqu ^^^ affiru^ative 
proof, over and above the mere failure to pay rent.§ 

Adverse Possession— Praotioe. — When the d^ndy^nt plea43 limitation, 
plaintiif is bound not uuly to prove his title, but also to show affiniiatively that his 
cause of action accrued within twelve years ; he must succeed upon the strength of 
his own title, not upon the weakness of his opponents ;|| but when plaintiff claims 
under a specific title, and more than twelve years'^ possession, he is entitled to a 
decree on the strength of his twelve years* possession, even though he fail to make 
out his specific title ;^ and oonvorsly, where defendant sets up a specific title, and 
also pleads limitation, ho cannot be ejected if he prove more than twelve years' 
adverse possession alone.^^ 

» ■ ■ ■ ■ ■ 

^> Ameeroonissa Begum v. Amir Khan, 17 W. B. 119 1 Bap Sahoy Siogh c. Eooldeed 
Singh, 15 W. B. 80; Bija Baradakant Boy Bahadur v. Prankkishna Paioi, 3 B. L. R^ 
A.C., 848. 

t Bejoy Chunder Banerjee v, E>)ly Vi3Qf9^n9,li(oo|^ij^ It L. B., 4 Cal. 327. 

J Dadobi v. Krishna, I. L. B., 7 Bom. 34; Tati4 v. Sadiahiv. I. L. B., 7 Bom. 4f). 

§ Prem Snkh Das v. Bhnpia, I. L. B., 2 AU. 517; Bnngo Lall Mandnl v. Abdool 
Guffoor, I. L. B., 4 Cal. 314 ; 3 C. L. B. 119 ; Fadar Bindoo Mabautee 0. Moheah Chonder 
Sein^ 20 W. :E^, ISjJ, 

II Lntohoo Khan. v. W. Fp\^, 24,\Y^- ft, 273, 

t Qoluck Chnnder Masanta v, Nna^lo. Coov^^ ^oy, I, L. ft., 4 Gal, Q99 ; Gosfain 
Dass Chnnder v. Issnr Chnnder Nath, I. L. B., 3 0al.224; Sambhabhai Haraandis «. 
ShivJaldas 8adashivd4s Desdi, I. L. B., 4 Bom. 89; Pemriy Bhaviuiram 9. Nirayan Shiva- 
riim Khisti, I. L. B., 6 Bum. 215. 

^( Lo^enalh Missor v. Moharanee Sreematty, 24 W. B. 147. 
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• CA4^, l^mJUOVEABlE PROPERTY. 875 

Id a suit for possessipn agiHB^^ ^ teiMOt who k really % trespasser, the defend- PiUtT II. 
ant, merely by alleging tenancy in his written statement, does not preclude himself J«faPO^» 
from setting op t^ji d^feooeof limitation.^ Xhv. IJJ, 

Symbolical Poe8e8eion.-^ymbolical pomiasftion, «ncb as may be given by -p^^^^ 
the Nazir of a Court by sticking^ a bamboo into the ground, or the likf, of a dwell- of SpeoUc 
Ing hoose, or of a share of a dWeltitig-honse, of which actual ponsession might P^P^^J* 
have been granted, is not 8acbia,&^,/84i^ posqp o tiOD aa will save limitation ;t snch 
a possession* amounts to an actual transfer of possession as between the parties to 
the suit ; but it has oo snch operation against third persons who are not parties to 
the Huii.J 

Co-sharers. — Possession, of laqd does not. constitute adverse posness'on in 
relation to a co sharer, unless the latter claims, or asserts, some right in the land 
which is denied by the sharer in po8ses8ion.§ 

^ Dino Monee Debia e. Doorga Pershad Hojoomdar, 21 W. E. 70. 

fi diu>l«enath MookaiJM.i*. Obhoy Naod Boy, I*. L. Bi, Gal: 331; Pearee Mohun 
Foddmr e, Jngob.qndboc^ Saiii Baboo 9bem,Chandbr, 24 W. B. 418. 

X Bonjit Singh v. Bunwari Lai, I. L, B-* 10 Gal. 998; Jaggobnndha Minteijea a. 
Bam Chander Bjsack, I. L. B., 6 Gal. 681; 5 G. L. B. 648. 

§ SburfaanisBa Bibea Ghowdhrain v. Kylaah Ghunder Gnngopadbya^ 26 W. B. 68. 
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374 DIV. IV.— SUITS FOB SPECIAL RELIEF. 

Part ii. FOURTH DIVISION. 

Defenoes. 

ii^ny. SUITS FOR SPECIAL RELIEF. 

Suitd for 

Special 

^^'^' CHAPTER I. 

ADMINISTRATION. 



Form Na 681. 
Estate Iksolvent. 

Defendant states :— 

1. That A B died insolvent ; he was entitled at his death to some 
immoveable property which the defendant sold, and which produced 
the nett sam of Rs. , and the testator had some moveable pro- 
perty which the defendant got in, and which produced the nett sum 
of Rs. 

2. That defendant applied the whole of said sums, and the sum of 
Rs. , which the defendant received from rents of the immove- 
able property, in the payment of the general and testamentary expenses, 
and some of the debts of the testator. 

3. That defendant made up his accounts, and sent a copy thereof 
to the plaintiff, on the day of 18 , and offered the plaint- 
iff free access to the vouchers to verify such accounts, but he declined 
to avail himself of defendant's offer. 

4. That defendant submits tfiat tifd plaintiff ought to pay the 
costs of this suit. 



CHAl>TER II. 
DIVORCE. 



Form Na 632. 
Denial OF Adultery. 
Defendant states : — 

That she denies that she has on divers or any occasions .committed 
adultery with X T as alleged in the plaint. 
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Form No. 533. I^Airr IT. 

Defences. 
CJONDONATION. 

Defendant states : — Buits lot 

Bpecial 
2. That after the time mentioned in the plaint, and before this IMieC 

suit, the plaintiff, being informed as to the matters therein alleged, 

freely condoned and forgave the defendant thereof (and freely cohabited 

with him). 

2. That ever since sach condonation the defendant has been a 
&ithful husband to the plaintiff, and has constantly treated her with 
conjugal kindness. 

€k>ndo]iation Defined. — Con<1onntion w fom^iyenem of a conjngal offence, 
with fall knowledge of all the cironmstances ;* it is a qnestion of fact, not of law^f 

There can he no condonation withont renewed eohabitation, which, boWeTer, 
does not mean renewed seznal interoourse.t 



Form Na 634w 
Allegation of Rbvival of Adultbrt Condonkd. 
That even if she had condoned the said adultery, the same ha9 
been revived by the subsequent (state offence) of the respondent: 

RevivaL— CondoBation rneana forgivenesB witli a condition, that is, a condf' 
tion that the party in the wronfi: shall not again commit a similar act, in which case 
the previous wrong condoned is rerived hy the snbseqaent wronfr,§ and the subset 
qnent offence need not be ^mlem generis as the offence condoned. | 

Where the hnsband has condoned his wife's adultery, subsequent misconduct 
tending to, tboogb falliag short of, adultery, rerives the condoned adoltery.f 



Form No. 636. 
Excuse fob Refosikq to Cohabit. 
Defendant states : — 

1. That he denies that he has, without any lawful excuse, with* 
drawn from bed, board, and mutual cohabitation with the plaintiff. 

* Dempster «. Dempster, SI L. J^ P. and M., 20. 

t Peaoock v. Peaoock, 27 L. Z^ P. and M^ 71. 

t Keats V. Keats, 28 L. J., P. and M^ 57 ; see Divoree Aot, 1869, s. 14. 

S Dent V. Dent, 84 L. J., P. and M., 118. 

H Durant v/Dnrant, 1 Hogg 766 ; Palmer •, Palmer, 22 L. J., P. and Iff., 124w 

f John Franeia Pereira v. Helen Charlotte Peieira, I. L. B^ 6 Mad. 11& 
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?^^3 *• Tliat on the day of IB , before he wiihdrew him- 

self from bed, board, and mutual cohaMtbtion with plaintiff as in the 

eulte for* P'^^"^ alleged, the respondoDt discovereil that the plaiatiff had, on the 
Bpeokl day of 18 , committed adultery with one M N at 

What is Qood Bzouae.— Lf^gal ground in «ection 32 of the Divoree Act, 
1869, means a matrimonial offence, such as adnltery, cniell^, Ac., and nothing shall 
be pleaded in answer which would not be ground for a suit for judicial separation, 
or a decree of nullity of marriage.^ 

Deed of Separation^No Bar.-^The existence of a deed of separation is 
DO bar to a suit for restitntion of conjugal righta ;t but wh^n the separatinil 
has been ezecute<] for valuable oonsideration a Court of Equity will grant an injdao- 
tion to restrain tiie party from suing for restitution of conjugal rights^ 



CHAPTER III. 
FORECLOSURE AND REDEMPTION OB" MORTGAGES. 



Form No. 63& 

Denial of MouTOAaifi by PuMCHAsaii from Allbged Moktoactor. 

Defetidant states : — 

That he deuies that the said (alleged mortgagor) at any time exe- 
cuted said alleged bond or mortgage, and denies that the said (alleged 
mortgagor) at any time aasigiiad aaid alleged bond or mortgage to the 
plaintiff, and denies that plaintiff is now the owner or holder of said 
alleged bond or mortgage^ " «. 

Form N^ S87* 
DbmjU/ 09* Notices 
Defendant states : — 

That the plaintiff did not cause his said mortgage to be restored 
as alleged, or at all. and this defendant had not nutioe, actual or coa-' 
structive, of the existence of the plaintiffs said mortgage, at or before 
the time this defendant took bis daid C(^vey4n6e. 



• 8.33. 

t Orabb I,. Crabb, 37 L. J.. P. and M.. tf , SpsHnf i,. 8p<Jri«fc,:*a L. J., F. lintf M., 
116, Huiiep.Hiiiitv3«UJ.,r.grtll.. W8. 
X Hunt «. Hanty 31 U J., Oh.. Wl. 
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CHAP. IV.^PARTITION. 877 

Form No, 68a Part IL 

Defences. 
MOBTQAGK NOT ASSIQNSD. ZZZ 

Dnr. IV, 
Defendant states : — Suite for 

Special 
That the said A B did not convey all his right or title, as such Belifif. 

mortgagee, in and to the said premises, in manner and form as the 

plaintiff has in his plaint alleged, or at all. 



Form Na 639. 

NOM-JOIMDEB OF MoBTQAQOB. 

Defendant states : — 

That after the execution of the said mortgage in the plaint de- 
scribed he conveyed said mortgaged premises to one A B, who is now 
living, and still holds said title. 



Form Na 540. 
Equitt of Bbobmptiok nut Assigned. 

Defendant states : — 

That the said A B did not convey his equity of redemption in and 
to the said premises in the plaint described, in manner or form as the 
plaintiff has in his plaint alleged, or at all. 



CHAPTER IV. 
PARTITION. 



Foi^m No. 641. 

PSNDBNOT*OF SuiT TO DISSOLVE PaBTNEBSHIP. 

Defendant states : — 

That the premises of which the plaintiff seeks partition were pur- 
chased by the plaiotiff and defendant as partners, with partnership 
funds, and for partnership purposes, in carrying on and conducting the 
business of (merchants) su3 such partners, and the same is still so used 
for said purposes ; and that prior to the commencement of this suit, 
to wit, on the day of 18 , this defendant commenced a 

suit in the Court of against this plaiotiff for a dissolution of 

the said partnership, and an accounting, and which suit and accounting 
involve the p'roperty described in the plaint, and which suit is still 
pending and undetermined. 

F. P.— 48 ^ T 
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878 DIV. IV.— SUITS FOB SPECIAL RELIEF. 

^lf» IJ- CHAPTER V. 

X)xv. IV. PARTNERSHIP. 

buito for 

juutiif. Form No* 642. 

That Tbrm is hot Expired. 
Defendant states : — 

That the partnership between him and the plaintiff was not upon 
the terms and according to the stipulations and agreements alleged 
by the plaintiff in his plaint ; but, on the contrary, that said partner- 
ship was formed and entered into, and carried on, under and in pursu- 
ance of a written agreement of partnership, a copy of which is hereto 
annexed, and forms part of this written statement, showing that the 
time for the continuance of said partnership is not yet expired 



Form No. 643. 

OVBRDRAWING BY PLAINTIFF'S ASSBNT. 

Defendant states : — 

That he denies each and every allegation set forth in the plaint, 
relative to the alleged misconduct of defendant, and his alleged acts 
and doings in the management of the said partnership business, except 
the allegation of his drawing out from the funds of the said partnership 
more than his portion of the profits thereof, to wit, the sum of Rs. 
, and as to such allegation, defendant alleges and states that it 
was done with the full knowledge of the said plaintiff, and with his 
approbation and express consent. 



CHAPTER VI. 
QUIETING TITLE. 



Form Na 646. 
Denial of Plaintiff's Title and Adverse Possession. 

Defendant states : — 

1. That the plaintiffs claim title to the land described in the plaint 
as heirs and devisees of one A B, deceased. 

2. That the said A B in his lifetime, to wit, on the day of 
IS , conveyed, by an instrument in writing, hereunto attached. 
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CHAP. VIL— RESCISSION AND CORRECTION, ETC. 379 

and marked Exhibit No. 1, to defendants, grautors, the land in the Pabt II. 

plaint described, and that, after such conveyance, said A B never had, J _1 

nor have the plaiutifis or any of them since had, nor have they now, ^*T" v ' 
*^ •' ^ . . SuiU for 

either as heirs or devisors of the said A B, or otherwise, any right, title, Bpociul 

or interest in or to said lands, or any part thereof. 

8. Th^t defendant farther alleges that he has been in the quiet 
and peaceable possession of tho said lands, and claiming adversely to 
the said plaintiffs, and adversely to all other persons, for more than 
twelve years before the commencement of this suit.. 



CHAPTER VII. 

RESCISSION AND CORRECTION OF INSTRUMENTS 
FOR FRAUD AND MISTAKE, 



Form No. 545. 
Denial of Fraud. 

Defendant states : — 

That he denies that he obtained the said document from the plaint- 
ifi by fraud or misrepresentation (deny specific acts alleged). 



Form No. 548. 
Djlnial of Mistake. 

Defendant states :— 

That he denies that there are any errors or mistakes in the stating 
of the said account, as alleged, or at all, but alleges that the account 
stated, which is mentioned in the plaint, is correct, true, and just. 
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Part IL CHAPTER VIII. 

BefoDoes. 



D„. IV. SPECIFIC EERFORMANCK 

Suits for 



Form No. 547. 
Denials. 

DefeDdant states : — 

1. That he did not contract and agree with the plaintiff in man^ 
ser or form as alleged in the plaint, or in any manner or form, or at all. 

2. That the plaintiff did not pay to the defendant the said sum 
of Its. , in manner or form as he alleges, or at all. 

8. That the plaintiff did not tender the said sum of Be. 
to the defendant at the time specified, or at any time. 

4. That the plaintiff did not put the defendant into possession of 
said premises at the time stated, or at any time. 

5. That the plaintiff was not the owner of said premises, and 
could not make to the defendant a good and snfficient title thereto, 
as by his contract he was bound to do ; but, on the contrary (state in- 
cumbrances). 

Form No. 548. 
RssoissiOK OF Contract bt Consent. 

Defendant states :— 

That after the contract alleged in the plJEtint, and before any breach 
thereof, it was agreed between •-the plaintiff and defendant that the 
said contract should be waived, abandoned, and rescinded ; and thej 
then waived, abandoned, and rescinded the same accordingly. 
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GENERAL INDEX. 



Abatbmviit of Dnisanoe, sait for, pp. 241, 242. 

Abakdonmbnt of voyage, sait by charterer against owner for deviation from con- 
tract and, p. 116. 
Abbolotb ownbb, suit by, for poesesaion, p. 231. 

AocBFTANCB uDanthorized (defence), p. 338. 

of bills of exchange, denial of (defence), p. 338. 
for accommodation (defence), p. 340. 
presentment, and protest, denial of (defence), p. 340. 
AocsFTOB, suit npon foreign bill by payee against, p. 86. 

inland bill by drawer for non-payment against, p. 86. 
who is also drawer, suit by payee against, p. 87. 
suit upon inland bill by payee against, p. 88. 
without funds against drawer, suit by, p. 88. 
suit by payee against drawer and, p. 91. 
first indorsee against, p. 92. 
subsequent indorsee against, p. 94. 
of an accommodation-bill, suit by, p. 123. 

AcciDBNT, suit on an insurance against, p. 50. 

AocoMMODATioN, acceptance for (defence), p. 340. 

AoooxMODATiON-BiLL, sult by an acceptor of, p. 123. 

AoooMifODATiON-NOTB, suit by maker of, having paid it, p. 102. 

AcootiD and satisfaction (defence), p. 311. 

AooouNT, suit for money due on an, p. 22. 
on a stated, p. 23. 

AocouNTiNO and payment (defence), pp. 336, 336. 

AooouNTS, p. 22 ; defence, p. 325. • 

Account stated, suit to correct, p. 299 ; defence, p. 325. 

Acts done to preserve the peace (defence), p. 352. 

Ad-litbm guardian, suing by, in a suit by minor, p. 14. 

Administration, p. 242 ; defence, p. 374. • 

Administbatob, suit by, p. 7. 

against executor or, p. 9. 

Aduinistbatobs, suit by executors and, p. 6. 

Adultbbt, suit by husband for dissolution on the ground of, p. 245 ; defence, pp. 
374, 375. 
wife for judicial separation on the ground of, p. 248. 

Advbbsb FoesBSSiON (defence), p. 871. 

of plaintiff, denial of (defence), p. 378. 

Advbbtisino, suit by publisher and proprietor for, p. 75. 

Adybbtisino aqbnts, suit by, for services and disbursements, p. 75. 

Aobnt, suit agajnst, for money received to plaintiff's use, p. 58. 

negligence in selling to an insolvent, p. 182. 
DEL CBEDBBB, snit against, p. 184. 
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Agent, puit against, for not accounting, p. 185. 

selling below limit, p. 185. 
defence that defendant indorsed as, p. 341. 

Agents and othbbs, suit against, for negligence, p. 188 1 defence, p^36l. 

AoRBBMBNTto pay by instalments, snit for goods sold and delivered on, p. 3G. 

insure, suit by insured on (policy not delivered), p. 47. 
of indemnity, suit by retired partner on, p. 120. 
to indemnify plaintiff for defending a suit, snit on, p. 125. 

convey, suit by purchaser against vendor for, p. 135. 

purchase, snit by vendor against purchaaer for breach of, p. 138. 
alleged, denial of (defence), p. 312. 
written, want of (defence), p. 324. 

AUEN enemy, want of capacity (defence), p. 308. 

Allegation of a particular average-loss, suit on, p. 56. 

assignment, suit for, p. 81. 
by heir of reversioner, snit for, p. 81. 
for lodging, suit for, 83. 
of presentment and notice excused by waiver, p. 89. 

excuse for non-presentment, drawee not found, p. 89. 

notice to indorser waived, p. 106. 

excuse for o on -presentment, maker not fonnd, p. 107. 

eviction, suit on, p. 141. 

special damage, suit on, p. 142. 

desertion, suit on, p. 251. 

lunacy, suit on, p. 253.^ 
that former husband or wife living, suit on, p. 253. 
of insurance by plaintiff, suit on, p. 261. 

deficiency of land. p. 292. ' 

breach by plaintiff (defence), pp. 348, 350. 

revival of adultery condoned (aefence), p. 375. 

Alleged mobtqagob, denial of mortgage by purchaser of (defence), p. 376. 
Altebation, material (defence^, p. 319. 

of contract releasmg guarantor (defence), p. 380. 
instrument (defence), p. 343. 

Ambiquitt of plaint (defence), p. 299. 

Animals, suit for keeping dog accnstemed to bite, p. 191., 

Annuity-bond, suit on, p. 108. « 

Anothbb suit pending (defence), p. 899. 

Apprentice, snit by master against father or guardian if, p. 118. 

against master, p. 119. 
Abbitbatob, snit on award of, p. 26^ 
Abbiteation and award (defence), p. 312. 
Abbest, snit on a bond on release from, p. 110. 

in a Civil Court for malicious, p. 169. 
denial of (defence), p. 355. 

justification of, upon suspicion of an offence (defence), p. 355. 
under criminal process, justification of (defence), p. 855; 
Abticles furnished to defendant's wife not necessaries (defeooe), p. 328. 
Assault and battery, p. 166 ; defence, p. 352. 

false imprisonment, suit for, p. 157. 

forcible ejection, suit against a railway-company for, p. 167. 
Assignment to third person (defence), p. 337. 
Attobnbt, suit by, for services, p. 73. 

against, for negligence, p. 186. 
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Attorn KT, sail for libel by, p. 162. 

againBt, for negligeDoe in examining title, p. 188. 
negligent defence, p. 187. 
AucnoNBiR, suit against, for selling on credit against orders, p. 186. 

AvBRAet, snit for lost by general, p. 56. 

loss, suit on allegation of particnlar, p. 56. 
AyiBMBNT of loss by collision, snit on, p. 55. 

wairer of a condition, snit on, p. 55. 
ezcnse for non-performance, pp. 137, 138. 
Award, snit on, of an arbitrator, p. 26 ; defence, pp. 312, 325. 
ampire, p. 29. 
invaliditv of (defence), p. 325. 
denial of (defence), p. 327. 
AfisiONRB, of claim, snit by, p. 1. 
debt, snit by, p. 1. 
snit by, where plaintiff Is trnstee, p. 3. 

for benefit of creditors, p. 4. 
in trnst, snit by, for wife of insured, p. 49. 
of lender, snit by« against borrower, p. 63. 
lease, suit against, p. 79. 

devisee against assignee of lessee, suit by, p. 81. 
lessee, suit by assignee of devisee against, p. 81. 
note, suit on transfer not by indorsement by, p. 109. 
grantee, snit by, p. 142. 
after conversion, suit by, p. 210. 
Af<8KNT by plaintiff in overdrawing (defence), p. 378, 

AssiONMiNT, suit for allegation of, p. 81 ; def enoe, want of capacity, p. 308. 



Bab gharaotkr, defence that plaintiff was of, p. 346. 

Bagoagb, snit against innkeeper for loss of, p. 196. 

Bailee, suit against, for reward, p. 195. 

for goods taken from possession of, p. 240. 
Bailiff, suit against, for not executing warrant of attachment, p. 18. 

arrest, p. 18. 
Bailment, p. 193 ; denial of (defence), pp. 862, 364. 

Bank, snit against, drawee having certified,' p. 97. 

Baitrrt and assault, p. 156 ; defence, p. 352. 

Bbarsr or indorser against drawer and indorser, p. 97. 

Belirf, denial of knowledge sufficient to form (defence), p. 313. 

Bbnbfft of creditors, snit by assignee for, p.M. 

Bill of exchange and cheque, p. 84. 

roturned and taken up, suit upon inland bill, p. 86. 
payable ont of a particular fund, suit on, p. 90. 
accepted for honour, suit by payee on, p. 91. 
of exchange, payment by (defence), p. 321. 

denial of acceptance (defence), p. 338. 
and promissory note (defence), p. 338. 
Board and lodging, snit for, p. 82. 

Bond, p. 98 ; defence, 345. 

for payment of money only, suit on, p. 99. 

on release from arrest, suit on, p. 110. 

of indemnity, suit against sureties in, p. 121. 
Borrowbb, suit by lender against, p. 62. 

assignee of lender against, p. 63. 
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Boundary, sait to rectify coDveyance for mistake in, p. 288. 

Bbicacu of contract, suits for corapensatioQ for, p. 110. 
promise to many, p. 112. 
' ooD tract to serve, p. 118. 
agreement to convey, suit by purchaser against vendor for, p. 135. 

purchase, suit by vendor against purchaser for, p. 138. 
contract to build, suit on grantee^s, p. 145. 

and deliver a ship, suit on, p. 152. 
contribute towards the expense of floating a compuiyY rait 
for, p. 153. 
suit by landlord against tenant claiming right of re-entry for, 

p. 236. 
suits for compensation for (defence), p. 345. 
of promise to marry, suit for (defence), p. 845. 
denial of (defence), p. 346. 
by plaintiff, allegation of (defence), p. 348. 
of warranty by plaintiff (defence), p. 349. 
as to quality (defence), p. 349. 
contract for the sale of lands, denial of (defence), p. 350. 
plaintiff, allegation of (defence), p. 350. 
Brbakikg or entering plaintiff^s premises, denial of (defence)^ p. 368. 
Brokeb, suit against, for proceeds of note discounted, p. 61. 

by, for money advanced on account of his pirincipal, p. 65. 
commission, p. 76. 
BaiLDBR, sait against, for not completing, with special damage for loss of rent, pi. 

150. 
defective workmanship, p. 150. 
BniLDBB*s CONTRACT, work not finished (defence), p. 351. 

o. 

Call, suit by a company against a shareholder for, p. 32. 

Cancbllation of contract on ground of mistake, suit for, p. 287. 

Capacity to sub, want of (defence), p. 807. 

want of— alien enemy (defence), p. 306. 

denial of plaintiff's incorporation (defence), p. 308. 
assignment (defence), p. 308. 
denial of directorship (defence), p. 309. 
Cargo, suit on, lost by fire (valued policy), p. •53. 

for negligence in loading, p. 207. 
Carriagb, suit to recover back freight on failnre of, p. 69. 

Carribb, suit against, to recover money in excess of freight, p. 68. 

Carriers, suit by for freight, p. 71. . 

common, p. 199 ; defence, p. 362. 
Carrying on a noxious manufacture, suit for damages for, p. 214. 
Cattlb, suit against railway for leaving track uofenced, and thereby killing, p. 190. 

Caueb of action, where plaint does not state facts sufficient to constitute (defence), 
p. 307. 
probablb, denial of want of (defence), p. 355. 

Causes of action, misjoinder of (defence), p. 305. 

Character, defence that plaintiff was of bad, p. 346. 

Charge of defamation (defence), p. 356. 

Charter-parties, suit on, p. 113 ; defence, 347.. 

Charterer against owner for deviation from contract and abandonment of voyage, 
p. 115. 
suit by owner against, for freight, p. 116. 
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Oriequi and bill of exchange, p. 84. 

payee a^inst drawer for disbonoared, p. 96. 
Civil Oourt, snit in, for maltoioua arrest, p. 169. 

Claim, sait bj assignee of, p. 1. 

of special damage, sail on a contract to make a propeller shaft, p. 151. 
to immoveable property, soit for determination of, p. 281. 

Olotid upon title, soit to remove a mortgage whioh is a, p. 28S. 

fjOLUBiom^ soit on averment of loss by, p. 56. 

Commission,* soit by broker for, p. 76. 

CoMMOM CABBiBRS, p. 199 ; defence, p. 862. 

CoMMTTNiOATiON, privileged (defence), p. 858. 

CoMPA2iT, soit by, for a call against a shareholder, p. 32. 

against a shareholder for money doe on shares allotted, p. 38. 

directors of, ^ for damages caosed by false and fraudulent 
statements, p. 218. 
denial of membership of (defence), p. 816. 
Compensation for breach of contract^ suits for, p. 110 ; defence, p. 845. 
wrongs, suits for, p. 156 ; defence, p. 358. 

CoMPOSiTiON-DBBD, insolvency by (defence), p. 818. 

CoMPBOMisiB of a soit, soit upon, p. 80 ; defence, p. 800. 

Condition, soit on averment of waiver of, p. 56. 

Conditional dblitbbt, denial of (defence), p. 818. 

Conditions pbioidknt, denial of performance of (defence), p. 814. 

Condoned adultbrt, allegation of revival of (defence), p. 875. 

CONJUOAL bights, soit by wife for restitotion of, p. 253. 

CoNSBNT of insurer, transfer withoot (defence), p. 334. 
rescission of contract by (defence), p. 380. 

CONSIDSBATION of a precedent debt, soit on a promise to pay in, p. 29. 

want of— defence that the note was given to compound offence, 

p. 823. 
debt was for monoy lost at play (de- 
fence), p. 323. 
failure of (defence), p. 845. 
CoNTiNQENCT, soit 00 a note payable on, p. ^0. 

OoNTRAOT of employment, suit on, p? 117. 

to serve, suit for breach of, p. 118. 

of indemnity, soit oo, p. 120. 

for the sale of goods, suit on, p. 126. 

land, snit on, p. 135. 
to build, suit on grantee^s breach of^ p. 145. 
maintain a fence, suit on, p. 146. 
keep premises in repair, suit on, pp. 147, 148. 
make a propeller shaft (claiming special damage), soit on, p. 151. 
build and deliver a ship, soit on breach of, p. 158. 
contribute towards the expense of floating a company, snit for breach 
of, p. 153. 
not to carry on rival trade, soit against purchaser of good-will on, p. I58« 
soit for rescission of, p. 284. 

cancellation of, on groond of mistake, p. 287. 
on, p. 299. 
defences affecting, p. 311. 
of employment, denial of (defence), p. 347. 

iqdemnity, suits on (defence), p. 348. 
for the sale of goods, suits on (defence), p* 348. 
lands, denial of (defence), p. 849. 

F. P.— 49 
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CoNTBACT by builder — work not fiaiahed (defence), p. 361. 
was special (defence), p. 363. 
rescission of, by consent (defence), p. 380. 
alteration of, releasing guarantor (defence), p. 330. 

Contractor, suit by, on a modified contract, p. 149. 

against, for leaving Btrect in insecure state, p. 189. 

CoNTBiBOTiON, suit for a purtial loss and, p. 55. 

by joint-maker of note having paid it against the other for, p. lOS. 

CoNTROVBRTiNa excuso for non-presentment of bill of exchange (defeflce), p. 341. 
dosvBRSiON, pp. 208, 209 ; defence, p. 364. 
suit by assignee after, p. 210. 
CoNVBTANCB, suit to rectify, for mistake in the boundary, p. 288. 

OoBPORATlON, suit by, p. 4 ; defence, p. 323. 

or against douiesiic, p. 6. 

to recover a subscription to the expense of a pnblic object 
p. 34. 
OORREcrriON of instruments for fraud and mistake, p. 284 ; defence, p. 379. 

Obbdit to be given to another person, sait for fraudulently procuring, p. 212. 
nnezpired (defence), p. 312, 
denial of negligence in giving (defence), p. 361. 

Creditor of insured, suit on a life-policy by wife, partner, or, p. 48. 
suit by, p. 242. 

Cbbditobs, suit by assignee for benefit of, p. 4. 

Criminal oppbnob, suit for slander, charging, p. 166. 

Criminal pbocbss, justification of arrest under (defence), p 355. 

Cbublty, suit by wife for judicial separation on the ground of, p. 249. 

Cutting timbbr, suit for treading down grain and, p. 227. 



Dam, -suit for erecting, above plaintifTs dam, p. 224. 

Damages for ill-use, suit for hire of furniture, &c., with, p. 84. 
special, suit on allegation off p. 142. 
caused by false and fraudulent statements, suit against directors of a 

company for, p. 213. ^ 

suit for, for carrying on a noxious manufacture and for an injnnotion, 

p. 214. 
by plaintiff's fault (defence), p. 363. 

Daughter, suit for seduction of, p. 180. 

Debt, suit by assignee of, p. 1. 

of former firm, suit against new firm for, p. 17. 

precedent, suit on a promise to pay in consideration of, p. 29. 

suit on a guarantee of, p. 42. 

for money lost at play, want of consideration (defence), p. 323. 

suits for (defence), p. 325. 

Debtor, suit by surety against principal, p. 122. 

Decree reversed, suit for money paid on, p. 65. 

fraudulently gbtained, suit to set aside, p. 285. 

former (defence), p. 301. 
Declaration, false (defence), p. 332. 

Deed, composition, debt due on a (defence), p. 318. 

Defamation, suit for, p. 159 ; defence, p. 366. 
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Dktect of parties (defence), p. 300. 
Defbctiyb workmanship, 81111 aj^aioHt builder for, p. 150. 
FRNCES, justificHtioo (defence), p. 367. 

DsPENOBj snit against attornej for negligent, p. 187. 

Dbfbmcbs in general, p. 299. 

affecting the coutraci, p. 311. 

Dbfbnos on Biiils upon written instrument for the payment of money only, p. 338. 
that defendant indorsed as agent, p. 341. 

the note was given for goods sold by means of frand, p. 943. 
note procnred by fraud, p. 344. 
plai^tKff was of b«kd chafracter, p. 346. 
of posHession of dwelling, p. 353. 
that contract was special, p. 363. 
in suits for possessian of specific property, p. 371. 
special relief, p. 378. 

Dbfendant, infancy of (defence), p. 318. 

performance by (defence), p. 327. 

indorsed as agent (defence), p. 341. 

part-owner (defence), p; 365. 

equitable estate in (defence), p. 371. 
Dbfendinq a suit, snit on agreement to indemnify plaintiff for, p. 125. 

Dbficibnct after a re-entry, suit for, p. 79. 
on re-sale, suit for, p. 128» 

by vendor again(«t purchaser for not falfiliing agreement 
and for, p. 139. 
of land, 8oit on allegation of, p. 292. 

Del orbdbrb agbnt, suit against, p. 184. 

Dblivbrinq goods sold, suit for not, p. 129. 

not.as contracted for, suit for, p. 130. 

Delivbbt, conditional, denial of (defence), p. 313. 

Denial of plaintiff^s incorporation— want of capacity (defence), p. 308. 
directorship-— want of capacity (defence), p. 309. 
agreement alleged (defence), p 312. 
conditional delivery (defence), p. 313. ' 
facts alleged (defence), p. 313. 
falsity of representations (defence), p. 313. 
fraud (defence), p. 313. 

knowledge sufficient to form a belief (defence), p. 313. 
promise to marry (defence), p. 345. 
breach of proirtise to marry (defence), p. 346. 
plaintiff's readiness and off»r to marry (defence), p. 346. 
contract of employment (defence), p. 347. 
offer to perform (defence), p. 347». 
performance (defence), p. 348. 
plaintiff's performance (defence), p. 348. 
contract for sale of lands, (defence), p. 349. 
breach of contract for sale of lands (defence), p. 350. 
plaintiff's performance (defence), p. 350. 
title (defence), p. 350. 
assault and battery (defence), p. 352. 
arrest (defence), p. 365. 
want of probable cause (defence), 355. 
plaintiff's profession (defcncp), p. 356. 
publication (defence), p. 356. 
that words defamatory (defence), p. 356. 
malice (defence), p. 357. 
ownership and possession (defence), p. 359. 
negligence— plaintiff's own negligence (defence), p. 360. 
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DlHUL of po80esaiott of Ticioof dog (defence), p. B60# 
eoienter (defence), p. 860 
negligence in sale (defence), p. 861. 
negligence in giving credit fdefence), p. 361. 
injury by dog (defence), p. 961. 
/ bailment (defence), p. 86S. 

being a common carrier (defence), p. 862. 

emploTment (defence), p. 868. 

loB8 (defence), p. 368. 

plaintiff's readiness and willingness to perform (defence), p. ^C 

partnership (defence), p. 314. 

performance of conditions precedent (defenceX P* 814. 

representations (defence), p. 815. 

trost (defence), p. 316. 

membership of company (defence)» p. 816. 

having sold off his shares (defoiceX p* 9l9i 
performance by plaintiff (defence), p. 327. 
promise (defence), p. 327. 
award (defence), p. 327. 
Terlmi submission (defence), p. 827. 
plaintiff's title (defencel p. 828. 
plaintiff's performance (defence), p. 830. 
guarantee (defence), p. 330. 
policy (defence), p. 832. 

{^laintifrs interest — fire-insorance (defence), p. 889^ 
OSS (defence), p. 383. 
loan (defence), p. 336. 
request, money naid ^defence), p. 835. 
receipt (defence^, p. 835. 
use and occupation (defence), p. 336. 
hiring (defence), p. 387. 

acceptance of bills of exchange (defence), p. 388. 
presentment (defence), p. 339. 
acceptance, presentment, and protest (defence), 340. 

gromissory note (defence), p. 841. 
idorsement (defence), p. 341. 
notice of dishonour (defence), p. 842. 
receipt of goods (defence), p. 368. 
bailment (defence), p. 364. 
plaintiff's ownership (defence), p. 364. 
plaintiff's right to po8ses8ion*(defenQe), p. 865. 
injury and malice (defence), p. 866. 
nuisance (defence^, p. 866. • 

plaintiff's title and possession (defence), p. 866. 
plaintiff's title— trespass to land (defence), p. 366. 

Elaintiff's possession (defence), p. 867. 
reaking (defence), p. 368. 
right to possession— trespass to goods (defence), p. 368* 
taking (defence), p. 368. 
waste (defence), p. 870. 

plaintiff's title and right to possession (defence), p. 371. 
adultenr (defence), p. 374. 
notice (defence), p. 876. 

mort^e by purchaser from alleged mortgagor (defence), p. 876w 
plaintiff's title and adverse possession (defence), p. 378. 
fraud (defence), p. 379. 
mistake (defence), p. 379. 

contract for specific performance (defence), p, 880. 
DlFAliTirBB from guarantee (defence), p. 331« 

DssiBTiON, suit on allegation of, p. 261. 

DiTAinD GOoDBy ficn upon (defence), p. 364. 
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PimunHinov of oloiini to iamtoTeable property, rait for, p. 891. 

DfiYunoN from coDtraot aod abaiidoDmeot of Tojage, soit bj chartarer agaioal 

owner for, p. 115. 
DcnsiB, tait where plaiotiif is, p. 4. 
cf graDtee, anit bv, p. 143. 
BiFFKBBHV JOUBNfT from that agreed, aoH for driTing a horae on, p. 196. 

DiBBOToae of a corapao^ for daroagea caaaed by falae and franduleDt atatemeDta, 

anil agMDBt, p. S13. 
DiBiciOBSHiP, denial of— want of capacity (defence), p. 309. 

DivBBTmo water from a mill, aatt for, p. 2S2. 

DiYOBCB, p. 245 ; defence, p. 874. 

DisBUBSumrTB^ aait by advertiaing agenta for aervicea and, p. 75. 

0I8HOKOUB, denial of notice of (defence), p. 842. 

DnoBBTiHO ft aabpoma, aait agaioat witneaa for, p. 181. 

DisaoLUTiOM of marriage, aoit by haaband for, on the ground of adultery, p. 246» 
partnership, aait for, pp. 274, 275 ; defence, p. 377. 
winding op after, pp. 279, 28a 
DisFomaaiov (defence), p. 887. 

Doo, aait for injuriea caaaed bv Ticioua, p. 176. 

aocaetomed to bite animala, aait for keeping, p. 191. 

denial of poaaeeaion of Ticioaa (defence), p. 880. 
injury by (defence), p. 861. 
DouEBftio OOEPOBATION, aoit by or against, p. 5. 

Dbawbb, auit opon foreign bill againat, by payee for non-acceptance, p. 84. 
inland bill by^ against acceptor for non-payment, p. 86. 
who ia also acceptor, suit by payee against, p. 87. 
aait upon inland bill by payee against, p. 87. 
by acceptor without foods against, p. 88. 
not found, suit for allegation of ezcose for non-presentment, p. 89. 
and acceptor, auit by payee against, p. 91. 

indorser, suit by nrat indorsee againat, for non-acceptance, p. 93. 
auit on cheque by payee againat, p. 96. 
having certified, auit against bank, p. 97. 
and incioraer, aoit by besrer or indorsee against, p. 97. 
DsrviNO a horse on a different journey from that agreed, soit for, p. 196. 

snit for iojuiry to horse resulting from immoderate, p. 196. 
Dub garb and skill in repairing watch, am^t for not oaing, p. 192. 

DuBBSS (defence), p. 316. 

DwELUMO^ defence of poaaeaeion of, p. 853. 

K 

ELSonoH, soft against oflScera of, for refusing plaintifTa TOte, p. 178. 
Bmplotb, auit on a gaarantee for the fidelity of, p. 44. 
Emplotmbiit never took effect, snit for wrongful dismissal where, p. 117. 
suit on contracts of, p. 117. 

Suit, suit for, p. 148. 
enial of contract of (defence), p. 847. 
auita on contracts of (defence), p. 347. 
denial of (defence), p. 863. 
EirrBBnio house and seizing goods therein, suit lor, p. 828. 

Emticmo away plaintiff^a wife, suit for, p. 179. 

Entbt, reaistance of forcible (defence), p. 853. 

Bquitablb fBTATB in defendant (defence), p. 371. 

EQUxnr of redemption not asaigned (defence), p. 877. 
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Erkctino dftiri above plaintiff's dam» Buit fof, p. 224. 

Escape, unit against jailor for, p. 20. 

Ebtatb, equitable, in defendant (defence), p. 371. 

insolvent (defence), p. 374. . x j j a » vttt .^ 

European British Minor, suit by, suing by guardian appointed under Act XIU. oc 

lg74, p. 13. 
Eviction, suit on allegation of, p. 141. 
Excuse for refusing to cohabit (defence), p. 376. 
Execution of trust, suit by trustee for, p. 293. ^ 

justification (defence), p. 368. 
ExECUTiON-SALK, suit by purchaser at, p. 28. 
ExBCOTOB or administrator, suit by, p. 6» 
suit against, p. 9. 

by, on life-assurance, p. 48. 

Expense of floating a company, suit for breach of contract to contribute towardg, 

p. 153. 
ExPBBBS CONTRACT, suit on, p. 77. 
Express promises, p. 29 ; defence, p. 327. 



Fact sufficient to constitute a cause of action, whore plaint does not state (defence}, 

p. 307. 
Facts alleged, denial of (defence), p. 813. 

Factor, suit for price of goods sold by, p. 60. 

on credit, p. 61. 
Failure of carriage, suit to.recover back freight on, p. 69. ' 

to transmit message us directed, suit against telegrdph-corapany for, p. 155. 

of consideration (defence), p. 345. 

False and fraudulent statements, suit against directors of a coupauy for 

damages caused by, p. 213. 

imprisonment, suit for assatilt and, pp. 157, 158 ; defence, p. 355. 

declaration (defence), p. 332. 
Falsity, denial of (defence), p. 313. 

Fare, justification of removing plaintiff from railway-carriage for non-payment of 
(defence), p. 354. 

Father or guardian of apprentice, suit by^master against, p. 118. 

Fault of plaintifiEs, damage by (defence), p. 363. 

Fence, suit on a contract to maintain, p. 146. * 

defective — justification (defence), p. 367. 

being rebuilt — justification (<lefenoe), p. 367. 
Fidblitt of an employ^, suit on a guara<itee for, p. 44. 

Fire-insurance, suit on, by insured, p. 44. 

for loss payable to mortgagee, p. 46. 
where plamtiff purchased the property after insurance, 
p. 45. 
denial of plaintiff's interest (defence), p. 333. 
Fire, suit on cargo lost by — valued policy, p. 53. 

Firm, suit against a new, for the debt of a former firm which the new firm have 
taken upon ihemsulves, p. 17. 

First indorsee, suit by, against drawer and indorser for non-acceptance, p. 93. 

all prior parties, p. 93. 
subsequent indorsee against, indorsement special, p. 94. 
against maker, p. 105. 

first indorser, p. 106. 
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First iwdorsbr, suit by first indorsee against, p. 106. 

subsequent indorsee against, indorsement special, p. 108. 
FiXRD PRICE, suit for services at, p. 70. 

and materials at, p. 73. 
Floatiko a oompanj, suit for breach of contract to contribate towards the expense 

of, p. 153. 
Flowing water from roof of plaintiff's premises, suit for, p. 191. 

PoRCiBLH EJECTION, suit against a railway-company for assault and, p. 157. 

ENTRY, resistance of (defence), 353. 
FoRBOLOtURB and redemption of mort/^apres, p. 254 ; defence, p. 376. 

or sale, suit for, pp. 264. 260. 
FOBBIGN BILL, snit npon, by payee against drawer for non-acceptance, p. 84. 

acceptor, p. 86. 
CORPORATION, suit by, p. 4. 
JUDQMBNTS, Buit on, pp. 38, 39 ; defence, p. 328. 
Former degree (defence), 301. 

Fraud, suit for procuring property by, p. 210 ; defence, pp. 313, 317, 343, 344, 379. 
and mistake, rescission and correction of instruments for, p. 284 ; defence, 
p. 379. 
FRADDtrLENTLT procuring credit to be giv^n to another person, suit for, p. 212. 

Fraodolent purohasbr and his transferee with notice, suit against, p. 240. 

Fbbioht, snit od — valued policy, p. 54. 

against carrier to recover money io excess of, p. 68. 

to recover back, on failure of carriage, p. 69. 

by carriers for, p. 71. 

owner against charterer for, p. 116. 
FREiaHTBR for not loading, suit by owner against, p. 113. 

FuRNiTDBB, &c., suit for hire of, with damages for ill-use, p. 84. 

G. 

QooDS sold and delivered, snit for, p. 35. 

on specified price and credit, suits for, p. 36. 
suits for, on ogreement to pay by instalments, p. 36. 
but not delivered, suits for, p. 37. 
delivered to a third party at dtifen«1ant's request at a fixed price, suits for, 

p. 37. 
suit for price of, sold by a factor^ p. 60. 

refusing to receiT«e and pay for, p. 126. 

not returning, or paying for them within a reasonable time, p. 187.- 
sold, suit for nfbt delivering, p. 129. 
not as contracted for, suit for delivering, p. 130. 
sold, suit on warranty of title to, p. 131. 
suit against warehouseman for ref nsai to deliver, p. 198. 
for refusing to carry, p. 199. 
losing, p. 200. 
trespass to, p. 227. 
entering house and seizing, p, 228. 
taken from possession of bailee, suit for, p. S40. 
sold and delivered (defence), p. 328. 

by means of fraud, deience that note was given for, p. 343. 
denial of receipt of (defence), p. 363. 
detained, lien upon (defence), p. 364. 
OooD-wiLL, snit against purchaser of, on a contract not to carry on rival trade, p. 153. 
Qrain, suit for treading down, p. 227. 

Gaantbb of reversion against lessee, suit by, p. 80. 
suit by assiguee of, p. 14^. 
devisee of, p. 143. 
heirs of, p. 143. 
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Gbantre, «nit for, breach of contract by, to build, p. 145. 

by f^rantor for Duiaances against, p. 146. 
Grantor, suit by, for ouisanoes against grantee, p. 146. 

GuARANTBi, p. 41 ; defence, p. 330. 

for the price of goods sold to a third person, salts on, p. 41. 

of a debt, suit on, p. 42. 

snit on, for the fidelity of an employ^ p. 44. 

denial oi (defence), p. 330. 

departure from (defence), p. 381. 
Guarantor, alteration of contract releasing (defence), p. 830. 

GuARDUN of an insane person, snit a^inst, p. 10. 
suit by an insane person suing by, p. 10. 
sning by,^ appointed ander Act XL. of 1858, in a suit by minor, p. 13. 

XIII. of 1874, in a snit by a Eoropeta 
British minor, p. 13. 
ad liUfny suing by. In a snit by minor, p. 14. 
of apprentice, suit by master against, ]^. 118. 
Guest, suit agamst innkeeper for refusing to receive, p. 180. 



Hbir of reversioner, suit for allegation by, p. 81. 

Hbibs of grantee, snit by, p. 143. 

HiRB of personal property, suit for, p. 83. 

furniture, &c., with damages for ill-use, suit for, p. 84. 

HiRBR of goods, suit against, for'not taking proper care of them, p. 195. 

Hiring, denial of (defence), p. 337. 

HoBSB, suit for subling, p. 75. 

driving on a different jonmey from that ajg;reed, p. 196. 

injury to, resulting from immoderate driving, p. 196. 
against innkeeper for loss of, p. 197. 
HouBi, suit for entering, p. 228. 

Husband, suit against, for necessaries furnished to his wife, p. 37. 

by, for a dissolution on the ground of adultery, p. 245. 

I. 

Imhediatb indorsbr, suit by subsequent indorsee against, pp. 95, 109. 

LESSOR, suit by sub-tenant against, p. 124. 
Ihmoderatb driving, suit for injury to norse resulting fron^^ p. 196. 

Immoveablb fbopbrtt, p. 231 ; defence, p. 371. 

snit for partition of, p. 271. 

determination of claims to, p. 281. 
Implied oonteagt, suit for use and occupation, p. 82. 

Imfotenot, suit by wife for decree of nullity on the ground of, p. 251. 
Imprisonment, suits for false (defence), p. 355. 

Incorporation of plaintiff, denial of — want of capacity (defence), p. 308. 
Incumbranoes, p. 144. 

- suit for partition — part-owner unknown, p. 273. 
Indbmnitt, suit by retired partner on an agreement of, p. 120. 
on contracts of, p. 120. 
against sureties in bond of, p. 121. 
on contracts of (defence), p. 348. 
Indorses first, suit by, against acceptor^ p. 92. 

subsequent, agamst intermediate indorser, p. 95. 
his immediate indorser, p. 95. 
all prior parties, p. 95. 



Digitized by VjOOQ IC 



GENERAL INDEX. 39S 

Tnix)RSEp: or bearer, suit by, against drawer and indorser, p. 97. 
firsi, suit by, against maker, p. 106. 

first indorser, p. 106. 
against maker — suit on note drawn to maker^s own order, p. 107. 

Indorsrr, FIR8T, suit by first indorsee against, p. 92. 

suit bj' first indorsee against drawer and, for non-acceptance, p. 93^ 
subsequent indorsee against intermediate, p. 95. 

his immediate indorser, p. 95. 
of note having paid a part, suit by, p. 103. 
Indorsement, special — suit by subsequent indoreee against first indorser, p. 94, 108* 
by assignee of note, suit on transfer not by, p. 109. 
deninl of (defence), p. 341. 

Infancy of plaintiff (defence), p. 303. 
defendant (defence), p. 318. 

Injunction, suit for damages for carrying on a noxious manufacture and for, p. 214, 
waste by lessee with prayer for, p. 229. 

restoration of moveable property threatened with destruction 
and for, p. 263. 
restraining waste, suit for, p. 266. 

Injuribs to the person, p. 166 ; defence, p. 352. 

caused by negligent driving, suit for, p. 170. 

vicious dog, suit for p. 176. 
leaving street in insecure state, suit against municipality for, p. 175. 

Injuries caused by obstruction in street, suit for, p. 176. 
to property, p. 182 ; defence, p. 361. 

Injuring trees, suit for, p. 227. 

Injury to pledge, suit for, p. 193. 

to horse resulting from immoderate driving, suit for, p. 196. 

by dog, denial of (defence), p. 361. 

and malice, denial of (defence), p. 366. 

Inland-bill, drawer against acceptor for non-payment, p. 86. 
bill returned and taken up, p. 86. 
payee against drawer, p. 87. 
acceptor, p. 88. 

Innkeeper, suit against, for refusing to receive guest, p. 180. 
loss of baggji^e, p. 196. 
hor8,e, p. 197. 
• pocket-book, p. 198. 
Insane person, suit by, suing by his guardian, p. 10. 
agMnst the guardian of, p. 10. 

Insecure state, suit against municipality for injuries caused by leaving street in, 

p. 176. 
contractor for*Ieaving street in, p. 189. 
Insolvent, suit against agent for negligence in selling to, p. 182. 

Insolvency (defence), p. 318. 

by composition-deed (defence), p. 318. 
of estate (defence), p. 374. 

Instalments, Buits for goods sold and delivered on agreement to pay by, p. 36. 

Instrumenth for the»payment of money only, suits upon, p. 84. 

rescission and correction, for fraud and mistake, p. 284; defence, p. 379. 

alteration of (defence), p. 343. 

Insurance, p. 44; defence, p. 332. 

suit on fire, by insured, p. 44. 
against accident, p. 50. 
/ marine, suit on — on an open policy, p. 51. 
by plaintiff, suit on allegation of, p. 261. 

F. P.— 50 
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iKStrBKD, salt by, on agreement to insure, policy not deliyeredy p. 47. 

assignee in trust for wife of, p. 49. 
Insurer^ consent, transfer without (defence), p. 334. 

Interest of plaintiffs, denial of, "fire-insurance (defence), 383. 

Intbrmbdutb indorsbr, suit by subsequent indorsee agminst, pp. 95, 108. 

Intbrplbadbb, p. 269. 

Invaliditt of award (defence), p. 325. 

foreign judgment (defence), p. 328. 
Irrioation, suit for obstructing a right to use water for, p. 229^ 

J. 

Jailor, salt agsinst, for escftpe, p. 20. 

Joint iinants and tenants in common, suit by, p. 12. 

Joint xakbr of note having paid it against the other for cootribntion, snh by, 

p. 103. 
JoiNT-owNSB, non-joinder of (defence), p. 306. 

JoiNT-PROMiSBB, uon-joiuder of (defence), p. 306. 

Journbt different from that agreed, suit for driving a horse ob, p. 196. 

Judicial separation, suit by wife for, on the ground of adultery, pp. 246, 249i 

JuDQMBNTS, foreign, p. 38 ; defence, p. 328. 

invalidity of (defence), p. 328. 
Jurisdiction, want of (defence), 309. 

JuBTiFiOATiON by master of vessel (defenceX p* 364. 

of removing plaintiff from railway-carriage fer BOB-peyneikt ef 
fare (defence), p. 364. 
arrest upcMi suspicion of an offence (defence), p. 355* 
under criminal process (defence), p. 355. 
truth of publication — when charge is specilio (defcRoe), p. 366. 

general (defonoe), p. 357. 
fences defective (defenceV p. 367. 
rebuilding fence (defence), p. 367. 
execution (defence), p. 368. 
search-warrant (defence), p. 369. 

Sbbpibo dog aecnctomed to bite animals, suit for, p. 191. ^ 

KiNDUNa fire, suit for, on defendant's land, whereby plaintiff^s property was burne<l, 

p. 190. 
Knowlbdqb sufi&cient to form a belief, denial of (defeooe), p. 313. 



Labour, work, services, and, p. 70 f defence, p. 336. 
LAMDy snit for the purchase -money of, sold, p. 31. 

bat not coQTeyed,4>. 31. 
nndermining, p. 192. 
trespass on, p. 226. 
on imegation of deficiency of, p. 292. 
Landlord, suit by, against tenant for repayment of tax, p. 67. 

claiming right of re-entry fer breaefaee ef eo»» 
tract, p. 236. 
tenant against, p. 237. 
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Lkask, suit 00 a promiM to pay for tlie t orrender of, p. 31. 
for rent reserved in, pp. 77, 78. 
against assignee of, p. 79. 
LsAVB and license (defeooe), p. 368. 

LiAyufO street io insecnre state, suit against municipality for injuries caused by, 

p. 176. 
contractor for, p. 189. 
track unfenced, and thereby killing cattle, suit against railway for, p. 190. 
LiQATKi, suit by specific, p. 243. 

* pecuniary, p. 244. 

Lkmoib, suit by, against borrower, p. 62. 

LI88IB, suit by grantee of reversion against, p. 80. 

lessor against, in a contract to keep premises io repair, p. 147. 
against lessor by. on a contract to keep premises in repair, p. 148. 
for waste bv — with prayer for injunction, p. 229. 
Lkmob, immediate, suit by sub-tenant against, p. 124. 

suit by, against lessee on a contract to keep premises in repair, p. 147. 
lessee against, on a contract to keep premises in repair, p. 148. 
LiBKL and slander, p. 159 ; defence, p. 356. 

the words being libellous in themselves, p. 159. 

not being libellous in themselves, p. 160. 
auit for, by an attorney, p. 162. 
a physician, p. 163. 
signs, p. 164. 
LiciNSB and leave (defence), p. 368. 

Lien of vendor, p. 297. 

suit by vendor against purchaser to enforce, p. 297. 

upon goods detained (defence), p. 364. 
LiVB assurance, suit by an executor on, p. 48. 

insunmce— suicide (defence), p. 332. 

policy, suit on, by a wife, partner, or creditor of iosarad, p. 48. 
Limitation (defence), p. 303. 

Loading, suit by owner against freighter for not, p. 113. 

for negligence in, p. 207. 
Loan, denial of (defence), p. 835. 

LoDOiNO and board, suit for, p. 82. 

suit on allegation for, p. 83. 
Losing goods, suit for, p. 200. 

LoBa payable to mortgagee, suits db fire-insurance for, p. 46. 
averment of suit on, by collision, p. 55. 
partial, suit for coiHribution and, p. 55. 
particular average, suit on allegation of, p. 56. 
suit for, by general average, p. 56. 

of rent, suit against builder for not cooTpleting, with special damage for, p. 150. 
pledge, suit for, p. 194. 

Wsr<^e, suit against innkeeper for, p. 196. ' 

horse, suit against innkeeper for, p. 197. 
pocket-book, suit against inn-keeper for, p. 198. 
luggage, suit for, p. 206. 
denial of (defence), pp. 333, 363. 
Lost by tire, suit on cargo (valued policy), p. 53. 
Luooaob, Duit for loM of, p. 206. 
Lunacy, suit on allegation of, p. 253. 

M. 

If ACER of instrument, suit against, p. 98. 

accommodation-note, having paid it, suit by, p. 102. 
suit by payee against, p. 104. 

first indoraeo against, p. 101. 
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Maker not found, suit on allegation of excuFe for non-presentment, p. 107. 

suit by indorsee against, on note drawn to maker's own order, p. 107. 

and indorsee, suit against, p. 107. 

suit by siibBequent indorsee against, p. 108. 
Malice, denial ot* (defence), p. 357. 

and injjiry, denial of (defence), p. 366. 

Malicious abbest in a Civil Court, suit for, p. 169. 

INJURY to property, suit for, p. 228. 

PB08ECUTI0N, suit for, p. 167. • 

Mal-practicb, suit against surgeon for, p. 178. 
Mal-trbatmbnt, suit against physician for, p. 177. 

Marine insubance, suit on, on an open policy, p. 61. 

policy obtained by misrepresentation (defence), p. 335. 
Mabriaqb with another, suit for, p. 113. 
Master against father or guardian of apprentice, suit by, p. 118. 

suit by apprentice against, p. 119. 

of vessel, justification by (defence), p. 354. 

Material altebation (defence), p. 319. 

MbUBERSHiP of company, denial of (defence), p. 316. 

shares sold (dofenct-), p. 316. 
Mebchantablb goods, suit for not manufacturing raw luateriii] into, p. 154 

Mill, suit for diverting water from, p. 222 

Minor, European British, suit by, suing by guardian appointed under Act XIII. of 
1874, p. 13. 
suit by, sumg by guardian appointed under Act XL. of 1858, p. 13. 

ad litem, p. 14. 
son, suit by parent for services of, p. 72. 

Misjoinder of causes of action (defence), p. 305. 

parties (defence), 305. 
Mi.snomer (defence), p. 306. 

MibREPRKSENTATiON, policy obtained by, marine insurance (defence), p. 138. 

Mistake of fact, suit for money received by defendant through plaint IfFs. pp. 59 

and 60. 
rescission and correction of instraments for fraud and, p. 284 ; dtft nee, 

p. 379. 
suit for cancellation of contraot on ground of, p. 287. 
in the boundary, suit to rectify conveyance for, p. 288. 
denial of (defence), p. 379. • 

Mitigation of damages, republication of matter as news (defence), p. 357. 
Modified contract, suit by a contractor on, p. 149. 
Monet, suit for, Jue on an account, p. 22. 

received to plaintiff's use, suit against agent for, p. 58. 

by defendant, suit for, through plaintiffs mistake of fact, pp. 59 
and 60. 
lent, suit for, p. 62. 
paid, suit for, p. 63. 

to a third party at defendant's request, suit for, p. 63. 
on a reversed decree, suit for, p. 65. 
in excess of freight, suit against carrier to recover, p. 68. 
paid — denial of request (defence), p. 335. 
counts, p. 335. 

Mortgage, suit for foreclosure and redemption of, p. 254 ; defence, p. 376. 
which is a cloud upon title, suit to remove, p. 283. 
denial of, by purchaser from alleged mortgagor (defence), p. 376. 
not assigned (defenoe), p. 377. 
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MoRTOAGBB, 8uit OB fire-in8uraQC6 for loss payable to, p. 46. 
MoRToAGOB, n on- joinder of (defence), p. 377. 

Moveables wrongfully taken, suit for, p. 238. 

detained, suit for, p. 239. 

threatened with Hextruotion, ftiiit for restoration of, p. 263. 
MUNICIPAUTT, suit against, for injuries caused by leaving street in insecure state, p. 
176. 

N. 

NscBSSAftiES furnished to wife, suits against husband for, p. 37. 

articles furnished to defendant's wife, not being (defence), p. 328. 
Nbgugencb, suit for personal injury caused by, p. 170. 

against a railway for personal injury caused by, p. 172. 
in omitting to give signal, suit against railway for, p. 174. 

selling to an insolvent, suit against agent for, p. 182. 
against agents and others for, p. 182. 

attorney for, p. 186. 
in examining title, suit against attorney for, p. 188. 
loading cargo, suit for, p. 207. 
unloading, suit for, p. 208. 
of plaintiff himself (defence), p. 359. 
for personal injuries caused by (defence), p. 359. 
of plaintiff himself, denial of (defence), p. 360. 
in giving credit, denial of (defence), p. 361. 
of plaintiff himself (defence), p. 361. 
suit against agents and others for (defence) p. 361. 
in sale, denial of (defence), p. 361. 

Negligent defence, suit against attorney for, p. 187. 
DRIVING, suit for injury caused by, p. 170. 
Nkgmgently starting train, suit against railway for, p. 174. 
Non-acceptance, suit upon foreign bill, payee against drawer for, p. 84. 

by first indorsee ugaiu»t drawer and indorser i!or, p. 93. 
N ON account, suit agaiubt ageni for, p. 185. 

Nun -ASSIGNMENT of mortgage (defence), p. 377. 

equity of redemption (defence), p. 377. 
Nun-completion, suit against builder for, with special damage for loss of rent, 

p. 150. 
NoN- JOINDER of joint promisee (defence) p. 306. 
owner (defence), p. 306. 
mortgagor (defence), p. 377. 
Non-payment, suit upifn inland bill by drawer against acceptor for, p. 86. 

of fare, justification for removing plaintiff from rail way -carriage 
lor (defence), p. 354. 
Nonperformance, suit on avernment of excuse for, pp. 137, 138. 

Non-presentment, suit for allegation of excuse for, drawee not found, p. 89. 

maker not found, p. 107. 
controverting excuse for (defence), p. 341. 
Note discounted, suit against broker for proceeds, p. 61. 

payable at a particular plac^, suit on, p. 104. 
after notice, suit on, p. 104. 

made by partners, suit on, p. 105. 

drawn to maker^s own order, suit by indorsee against maker on, p. 107. 

payable on a contingency, suit on, p. 110. 

suit on warranty of, p. 134. 

payment by (defence), p. 320. 

given to compound offence, want of consideration (defence), p. 323. 

deniaj of execution of promissory (defence), p. 341. 

given for goods sold by means of fraud (defence), p. 343. 

procured by fraud (defence), p. 344. 
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HoncM excused by waiver, suit for allegation of presentment and, p. 89. 

to indorser waived, suit on allftgation of, p. 106. 

salt against fraudulent purchaser and his transferee with, p. 240. 

of dishonour, denial of (defence) p. 342. 

denial of (defence), p. 376. 
Noxions Manupaotubb, suit for damages for carrying on, p. 214. 

NuiBANOB, suit on, grantor aeainst grantee, p. 146. 

p. 214 ; defence, denial of, p. 366. 

suit for abatement of, pp. 241, 242. 
NuLLiTT on the ground of impotency, suit by wife for decree of, p. 251. 

o. 

ObstbUOTINO a wav, suit for, p. 217. 

right to use water for irrigation, suit for, p. 223. 
Obstbuotion in street, suit for injuries caused by, p. 176. 

Occupation and use, p. 77 ; defence, p. 336. 

suit for, implied contract, p. 82. 

denial uf (defence), p. 336. 
Oftbmci, justification of arrest upon suspicion of (defence), p. 865. 

Offbb and readiness to marry, denial of plaintiffs (defence), p. 346. 

to perform, denial of (defence), p. 347. 
Ofticbbs of an election, suit against, for refusing plaintiff's vote, p. 178. 

OmTTiMa to give signal, suit against railway for negligence in, p. 174. 

OWMXB against freighter for not loading, p. 113. 

suit by charterer against, for deviation from contract and abandonment of 

voyage, p. 116. 
against charterer for freight, p. 116. 
suit by absolute, for possession, p. 231. 
joiut, non-joinder of (defence), p. 306. 
OWNBBSHIP and possession, denial of (defence), p. 359. 

of plaintifEn, denial of (defence), p. 364. 
OVIBDBAWIMO by plaintiff's assent (defence), p. 378. 

P. 

Pabiht, salt by, for services of minor son, p. 72. 

Passaoe-mokbt, suit for, p. 72. " , 

Pabticulab pbbsokb individuallt, suits by and against, p. 1. 
FUND, suit on a bill payable out of, p. 90. * 

PLACE, suit on note payable at, p. 104. 
Pabtibb, misjoinder of (defence), p. 305. 
defect of (defence), p. 800. • 
Pabtition of immoveable property, suit for, p. 271 ; defence, p. 377. 

suit for— part-owner unknown— incumbrances, p. 273. 
Pabtneb, suit by surviving, p. 16. 

Pabtnbbs, suit against, p. 16. 

Tacceptors) suit by partners (payees) against, p. 90. 
(payees) suit by, against partners (acceptors), p. 90. 
suit on a note made by, p. 105. 
Pabtnbbship, suit for dissolution of, pp. 274, 275. 
denial of (defence), p. 314. 
pendency of suit to dissolve (defence), p. 377. 
non-expiration of the term of (defence), p. 378. 
Pabt-ownbb, defendant is (defence), p. 865. 

unknown, suit for partition, p. 278. 
Patablb after notice, suit on note, p. 104. 

at a particular place, suit on note, p. 104. 
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Patablv on a contingency, tait on a note, p. 110. 

Payks, suit upon foreign biN by, against drawer for noQ-accepUnoe, p. 84. 

acceptor, p. 86. 
by, against drawer who is also acceptor, p. 87. 
upon inland bill by, against drawer, p. 87. 

acceptor, p. 88. 
by, against drawer and acceptor, p. 91. 
on a bill accepted for honour, p. 91. 
on cheque by, against drawer, p. 96. 
by, against maker, p. 104. 
pATMmNT*of rent, suit against sureties for, p. 43. 

money only, suit on instrument for, p. 84. 
bond fur, p. 99. 
by note (defence), p. 320. 

bill of exchange (defence), p. 321. 
and accounting (defence), pp. 3^5, 336. 

of money only, suits upon written instrumenta for (defence^ P* 338w 
Pkaob, acts done to preserve (defence), p. 352. 

Pbooniart lkoatks, suit by, p. 244. 
Pkndkncy of another suit (defence), p. 299. 

suit to dissolve partnership (defence)^ p* 377. 
pEBroRMADCK, specific, p. 290 ; defence, p. 380. 

of conditions precedent, denial of (defenoe)i p. 814. 
by plaintiff, denial of (defence), p. 327. 
defeudant (defence), p. 327. 
• plaintiff, denial of (defenoe), pp. 330, 348, 350. 

specific, p. 380. 
PKBS6N, injuries to, p. 156. 

Pkbsonal property, suit for hire of, p. 83. 

INJURY caused by negligence, p. 170 ; defenoe, p. 369. 

against a railway, suit for, p. 170. 
BIGHTS, violation of, p. 178. 

Phtsicun, suit for libel by, p. 163. 

against, for maltreatment, p. 177. 
Plaint, ambigaity of (defence), p. 299. 

does not state facts sufficient to constitute a eaase of motion (AtUioo%\ 
p. 307. 
Plaintivp, suit on promise of a third person to pay money tO| p. 80. 
iiifiinuy of (defence), p. 303. ■» 
ileninl of performance oy (defence), p. 327. 
denial of his^ readiness and offer to marry (defence), p. 346. 
was of bad character (defence^, p. 346. 
denial of his performance (defence), p. 348. 
negligence of (defence), p. 359. 
denial of negligence (defenoe), B60. 
his own negligence (defence), p. 361. 
denial of ownership (defence), p. 364. 
possession (defence), p. 367. 
title and right of, to possession (defence), p. 371. 
adverse possession of (defence), p. 378. 
Plkdob, suit for injury to, p. 193. 

loss of, p. 194. 
PocKKT-BOOK, suit against inn-keeper for loss of, p. 198. 
Policy not delivered, suit by insured on agreement to insure, p. 47. 
open, suit on marine insurance on, p. 51. 
valued, suit on car^o lost by fire, p. 53. 

freight, p. M. 
denilil of (defence), p. 332. 
obtained by misrepresentation— marine insurance (defence), p. 333. 
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Polluting water under plaintiff's land, suit for, p. 225. 

PutisEsSiON of specific property, suits for, p. 231. 

suit by absolute owner for, p. 231. 

bailee, suit for goods taken from, p. 240. 

dwelling (defence), p. 353. 

and ownership, denial of (defence), p. 359. 

vicious dog, denial of (defence), p. 360. 

denial of plaintiff's right to (defence), p. 365. 

and title of plaintiff, denial of (defence), p. 366. 

plaintiff, denial of (defence), p. 367. , 

goods, denial of right to (defence), p. 368. 

adverse (defence), p. 371. 

denial of plaintiff's right and titlQ to (defence), p. 371. 

of specific property, defence in suits for, p. 371. 
Power to convey, p. 145. 
Pbbhisbs in repair, suit on a contract to keep, pp. 147, 148. 

of plaintiff, suit for flowing water from roof of, p. 191. 
Prbsentment, denial of (defence), p. 339. 
Prbsbbyino peacb, acts done for (defence), p. 352. 

PRICB of goods sold to a third person, suit on a guarantee for, p. 41. 
by a factor, suit for, p. 60. 

on credit, suit for, p. 61. 
Peincifal, suit by broker for money advanced on account of, p. 65. 

against, by surety for payment on a security-bond for slay of exe- 
cution pending appeal, p. 69. ^ 
PaiNCTPAL DEBTOR, suit by surety against, p. 122. 

Privileged communication (defence), p. 358. 

publication (defence), p. 358. 
Prior parties, suit by first indorser against all, p. 93. 

subsequent iiulorsee against all, pp. 95, 109. 
Probablb cause, denial of want of (defence), p. 355. 

Proceeds of note discounted, suit against broker for, p. 61. 

Procedure, defences affecting, p. 299. 

Process, justification of arrest under criminal (defence), p. 355. 

Pboourino property by fraad, suit for, p. 210. 

credit to bo given to another person, suit for fraudalently, p. 212. 

Profession of plaintiff, denial of (defence), p. 356. 

Promises, express, p. 29 ; defence, p. 327. * 

Promise, suit on, to pay in consideration of a precedent deUt, p. 29. 
of a third person to pay money to plaintiff, p. 30. 
. to pay for the surrender of a lease, p. 31. 
denial of (defence), p. 327. « 
to marry, denial of (defence), p. 345. 
Promisee, joint, non-joinder of (defence), p. 306. 

Promissory notm, p. 108 ; defence, pp. 338, 341. 

Pbopkller-shaft, suit on a contract to aiake — claiming special damage, p. 151. 

Proper care, suit against hirer of goods for not taking, p. 195. 

Property, injuries to, p. 182 ; defence, p. 361. 

immoveable, p. 231 ; defence, p. 371. 

suit for malicious injury to, p. 228. 

defence in suits for possession of specific, p. 371. 
Proprietor and publisher, suit by, for advertising, p. 75. 

Pko fcJcuTioN, malicious, pp. 167, 168.- 

PuBLicATioN, denial of (defence), p. 356. 

truth of, justification— when charge is specific (defence), p. 357. 
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PuBUOATiOR, trath of —jastificatioQ— charge general (defence), p. 357. 

privilejred (defence), p. 358. 
Public object, sait by a corporation toreoover sabscription to the expense of a, 
p. 34. 
OFncBRS, so its against, p. 18. 
PDBLI8HEB and proprietor, snit by, for adrertisiog, p. 76. 

PuRCHASK of land, suit for repayment of deposit on, p. 68. 
PuBOHARE-MOiiBT, suit for, of land sold, p. 31. 

but not oonTeyed, p. 31. 
sait by vendor affainst pnrohaaer for not completing, p. 139. 
PaROHASSB against vendor tor breach of agreement to convey, sait by, p. 135. 
snit by vendor against, for breach of agreement to purchase, p. 138. 

not fdlfilling agreement and for deficiency on 
re-sale, p. 138. 
completing purchase, p. 139. 
of good-will, on a contract not to earry on rival trade, suit against, p. 158. 
snit by, at execution-sale, p. 282. 

against vendor for speoifio performance, p. S90. 
vendor against, for specific performance, p. 291. 
to enforce lien. p. 297. 
and his grantee, suit by vendor against, p. 298. 
from alleged mortgagor, denial of mortgage by (defence), p. 376. 

Q. 

QoALTTT. snit on warranty of, p. 182. 

breach of warranty as to (defence), p. 849. 

Quantity, suit on warranty as to, p. 143. 

Quirt bnjotmbnt, suit for,p. 148. 

QutETiNO TITLE, p. 281 ; dofenoo, p. 378. 

R 

Railway carriage, justification of removing plaintifE from, for non-payment of fare 
(defence), p. 354. 
company, suit agaiust, for assault and forcible ejection, p. 157. 
suit for personal injury caused hj negligence against, p. 172. 
against, for negligAice in omitting to give signal, p. 174. 
negligently starting train, p. 174. 

leaving track nnfenced, and thereby killing cattle, p. 190. 
Raw material, suit for not manufacturing into merchantable goods, p. 154. 

Readinbss and willingness of plaintiff to perform, denial of (defence), p. 314. 

offer to marry, denial of plaintiff's (defence), p. 346. 
Reasonable priob, suit for services at, p. 71. 

and materials at, p. 74. 
time, suit for not returning goods or paying for them within, p. 127. 
Rebuilding vbiiob— justification (defence), p. 367. 

Receipt, denial of (defence), p. 335. 

of goods, denial of fdefence), p. 363. 
Rboovery of subscription to tne expense of a pnblic object, suit by a corporatioB 

for, p. 34. 
Redemption of mortgages, suit for foreclosure and, p. 254 ; defence, p. 376. 
suit for, p. 261. 

not assigood, eqoihr of (defence), p. 377. 
Re-entry,, suit for deficiency after, p. 79. 

Refusal to marry, snit for, p. 112. 

deliver goods, suit against warehouseman for, p. 198. 
cohabit, excuse for (defence), p. 375. 

DBiti|fe.Gi%»i00gle 
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Bbpubal to receive and pay for goods, suit for, p. 126. 

of plaintiflE*8 vote, suit against oflBcera of an election for, p. 178. 
to receive guest, suit against inn-keeper for, p. 180. 
carry goods, suit for, p. 199. 

Release ^defence), p. 321. . 

from arrest, suit on a bond on, p. 110. 

Reubv, suits for special (defence), p. 874. 
defence in suits for special, p. 378. 

Rrmaikdbbman, suit by» p. 231. 
Rent, suit against sureties for payment of, p. 43. 
reserved in a lease, snit for, pp. 77, 78. 

Repaibing watch, suit for not using due care and skill in, p. 192. 

Rbpatmbnt of deposit on purchase of land, suit for, p. 66. 

tax, suit by landlord agaiust tenant for, p. 67. 

RBPRBSBirrATiONS, denial of (defence), p. 315. 

RsPRBSBNTATiTB GfHABAOTEB, suits by and against partionlar persons individnally 

and in, p. 1. 
Repubuoation of matter as news— mitigation of damages (<lefence), p. 357. 

Request, denial of — money paid (defence), p. 335. 

Rfl-aALi, suit for a deficiency on, p. 128. 

by vendor agamst purchaser for not falfilling agreement and for defi- 
ciency on, p, 139. 
fissassiON of a contract, p. 284. 

and correction of instruments for fraud and mistake, p. 284 ; defence, 

p. 378. 
of contract by consent (defence), p. 380. 
Resistance cf forcible entry (defence), p. 353. 

Restraining wastb, suit for an injunction, p. 265. 

Resittotion of conjugal rights, suit by wife for, p. 253. 

RBaroRATioN of moveable property threatened with destmction, and for an injunc- 
tion, suit for, p. 263. 
Retired partner, suit by, on an agreement of indemnity, p. 120. 

Reversioner, suit on allegation by heir of, p. 81. 

Rival trade, suit against purchaser of good-will on a contract not to carry on, 

p. 153. • 

Revival of adultery condoned, allegation of (defence), p. 376. 

Reward, suit against bailee for, p. 195. *" 

Right, violation of personal, p. 178. 

to use water for irrigation, suit for obstructing, p. 223. 
of re-entry for breaches oi contract, suit by landlord against tenant claiming, 
p. 236. 
plaintiifs to possession, denial of (defence), p. 365. 
to possession, denial of — trespass to goods (defence), p. 368. 
and title of plaintiff to possession, denial of (defence), p. 371. 

. S. 

Sale of goods, suit on contracts for, p. 126. 

land, suit on contracts for, p. 135. 
snit for foreclosure or, pp. 254. 260. 
of goods, suits on contracts for (defence) p. 348. 

lai " " " ' 



lands, denial of contract for (defence), p. 349. 
suits on contracts for (defence), p. 349. 
denial of breach of contract for (defence), p. 350. 
negligence in (defence), p. 361. 
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SAnsPAcriON and accord (defence), p. 311. 

ScTBNTBB, denial of (defence), p. 360. 

Sfaroh- WARRANT, justification (defence), p. 369. 

Sbcdritt, snit on several notes given as, p. 105. 

Skdootion of daughter, suit for, p. 180. 

SSLP-DIFSNOB (defence), p. 362. 

Skllinq on credit against orders, suit against auctioneer for, p. 185. 

below limit, suit against agent for, p. 185. 
SsVBBAt NOTES given as security, suit on, p. 105. 

Gebtiobs, work, and labour, p. 70 ; defence, p. 336. 

at a fixed price, suit for, p. 70. 

reasonable price, suit for, p. 71. 

of minor son. suit by parent for, p. 72. 

and materials at a fixed price, suit for, p. 73. 

snit by an attorney for, p. 73. 

aind materials at reasonable price, suit for, p. 74. 

suit by advertising agents for disbursemf ots and, p. 75. 
Shares allotted, suit by a company against a shareholder for money dne on, p. 33. 
sold, denial of membership of company (defence), p. 316. 

Shareholder, snit by a company for call against, p. 32. 

against, by a company for money due on shares allotted, p. 33. 
Ship, suit on breach of contract to build and deliver, p. 152. 

Signs, snit for libel by, p. 164. 

Slandbr and libel, p. 159 ; defence, p. 356. 

the words being actionable in themselves, p. 164. 

respecting plaintifif^s trade, p. 165- 

the words not being actionable in themselves, p. 165. 

relying on special damage, p. 166. 

tnit fpr, charging a criminal offence, p. 166. 

of title, p. 225 ; defence, p. 366. 
Sold, but not delivered, suits for goods, p. 87. 

SouKDNESs, snit on worranty of, p. 134. 

Special damage, suit on allegation of, p. 142. 

for loss of rent, suit against builder for not completing, with, 

p. 150. 
claim of, suit on acrontract to make a propeller -shaft, p. 151. 
suit for assault and battery, with, p. 156. 
jlander — relying on, p. 166. 
Special rblibf, suits for, p. 241 ; defence, pp. 374, 378. 
Spbcifig charge, truth of publication, justification (defence), p. 356. 

INCDIIBRANCB, suit on incumbrances where the conveyance excepted, 

p. 144. 
LBGATKS, suit by, p. 243. 

PERFORMANGB, Buit for, p. 290 ; defence, p. 380. 

by purchaser againt vendor for, 290. 
vendor against piirchaaer for, p. 291. 
PROPBRTT, suits for possensioo of, p. 231. 

defence in suits for possession of, p. 371. 
Specified pricb and credit, suits for goods sold and delivered on, p. 86. 

Statements, snit against directors of a company for damages caused by false and 
frandtdent, p. 213. 

Stat of exeontion pending appeal, suit by surety against principal for payment on 
a secnrity-bond for, p. 69. 

Street, suit against municipality for leaving in an insecure state, p. 175. 
for injuries caused by obstruction in, p. 176. 
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BUBSBQUEMT INDOBSKK, BQit by, agaiDst acceptor, p. 94. 

firet indorser — indoreeiDent special, p. 94. 
intermediate iDdorser, p. 95. 
bis immediate indorser, p. 95. 
all prior parties, p. 95. 
against maker, suit by, p. 108. 

first indorser— indorsement special, p. lOS. 
intermediate indorser, p. 108. 
his immediate indorser, p. 109. 
all prior parties, p. 109. 
BuBMissiON, denial of verbal (defence), p. 827. 
6UBP(ENA, suit against a witness for disobeying, p. 181. 
Sub-tenant against bis immediate lessor, p. 124. 
Suicide— life-insurance (defence), p. 332. 

Suit by assignee of claim, p. 1. 
debt, p. 1. 
and against particular persons individnally and in representative cbarmcier, 

p. 1. 
assignee where plaintiff is tmstee, p. 3. 

for benefit of creditors, p. 4. 
corporations, p. 4. 
f oreifl^ corporation, p. 4. 
where plaintiff is devisee, p. 4. 
by or against domestic corporation, p. 5. 
executor, p. 8. 

executors and administrators, p.- 6. 
administrator, p. 7. 
against executor or administrator, p. 9. 

the guardian of an insane person, p. 10. 
by insane persons, p. 10. 

an insane person, soing by his guardian, p. 10. 

joint tenants and tenants in common, p. 12. 

an European British minor, suing by guardian appointed under Act XIII. 

of 1874, p. 13. 
a minor suing by guardian appointed under Act XL. of 1858, p. 13. 
his guardian ad /ttsm, p. 14. 
against partners, p. 18. 
by a surviving partner, p. 16. 

against new firm for the debt of a fbrmer fr'm which the new firm have taken 
upon themselves, p. 17. 
bailiff for not executing warrant of attachment, p. 18. 

arrest, p. 18» 
jailor for escape, p. 20. 
for money due on an account, p. 22. 
on an account stated, p. 88. 

award of an aroitrator, p. 26. 
umpire, p. 29. 
on a promise to pay in consideration of a precedent debt, p. 29. 
opon compromise of a suit, p. 30. 
on promise of a third person to pay money to plaintiff, p. 30. 

to pay for the surrender of a lease, p. 31. 
for the purchase- money of land sold, p. 31, 

but not conveyed, p. 31. 
by a company for a call against a shareholder, p. 38. 

against a shareholder for money due on shares allotted, p. 3S. 
corporation to recover a subscription to the expense of a public ob- 
ject, p. 84. 
for goods sold and delivered, p. 35. 

on agreement to pay by instalments, p. 86. 
specified price aad credit^ p. 36. 
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Burr a^iost hasbaod for neoessanes furnished to his wife, p. 37. 

for goods delivered (o a third party at defeodant's request at a fixed price, 
p. 37. 
sold, but not delivered, p. 37. 
OB a guarantee for the price of goods sold to a third person, p. 41. 

of a debt, p. 42. 
against sureties for payment of rent, p. 43. 
on guarantee for the fidelitv of an employ^ p. 44. 
fire-insurance by insured, p< 44. 

• where plaintiff purchased the property after insurance, p. 45. 

for loss payable to mortgagee, p. 46. 
by insured on agreement to insure — policy not delivered, p. 47. 
on life-assurance— by an executor, p. 48. 

policy — by a wife, partner, or creditor of insured, p. 48. 
by assignee in trust for wife of insured, p. 49. 
on insurance against accident, p. 60. 

marine insurance— on an open policy, p. 51. 
cargo lost by fire — valued policy, p. 53. 
freight — valued policy, p. 54. 
averment of loss by collision, p. 55. 

waiver of a conaition, p. 55. 
for a partial loss and contribution, p. 55. 
particular average loss, p. 56. 
loss by general average, p. 56. 
against agent for money received to plainiifTs use, p. 58. 
for money received to plain tiff *s use, p. 58. 

by defendant through plaintiff*8 mistake of fact, pp. b^ 
and 60. 
for price of goods sold by factor, p. 60. 
against broker for proceeds of note discounted, p. 61. 
for price of goods sold by factor on credit, p. ol. 
by lender against borrower, p. 62. 
for money lent, p. 62. 

by assignee of lender against borrower, p. 63. 
for money paid to a third party at defendant's request, p. 63. 
by broker for money advanced on account of his principal, p. 65. 
for money paid on a reversed decree, p. 65. 

repayment of deposit on purchase of land, p. 66. 
by landlord against tenant for repayment of tax, p. 67. 
to recover back a wager, p. 67. , 
against carrier to recover money in excess of freight, p. 68. 
to recover back freight on failure of carriage, p. 69. 
by surety against t)rincipal for payment on a security -bond for stay of exeou* 

tion pending appeal, p. 69. 
for services at a fixed price, p. 70. 
by carriers for freight, p. 71. « 

for services at a reasonable price, p. 71. 

passage-money, p. 72. 
by parent for services of minor son, p. 72. 

an attorney for services, p. 73. 
for services and materials at a fixed price, p. 73. 

reasonable price, p. 74. 
by advertising agents for services and disbursements, p. 75.. 

publisher and proprietor for advertising, p. 75. 
for stabling horses, p. 75. 
by a broker for oommission, p. 76. 
on an express contract, p. 77. 
for rent reserved in a lease, pp. 77, 78w 
.78 



against asftignee of lease, p. 79. 

for deBcieocy after re-entry, p. 79. 

by grantee of reversion against Umw, p. 80. 

on asugnment, p. 81. 
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Burr by heir of reversioner, p. 81. 

ftHsignee of devisee against assignee of lessee, p. 81. 
for board and lodging, p. 82. 

use and occupation — implied contract, p. 82. 
lodging, p. 83. 

hire of personal property, p. 83. 
upon foreign bill — payee against drawer for non-acceptance, p. 84. 
for hire of furniture, &o., witli damages for ill-use, p. 84. 
upon instrument for payment of money only, p. 84. 

foreign bill — payee against acceptor, p. 16. * 

inland bill-drawer against acceptor for non-payment, p. 86. 
bill returned and taken ap, p. 86. 
by pavee against drawer who is also acceptor, p. 87. 
upon mlana bill — payee against drawer, p. 87. 
by acceptor without funds against drawer, p. 88. 
upon inland bill— payee against acceptor, p. 88. 
on allegation of excuse for non-presentment, drawee not fonnd, p. 89. 

presentment and notice excused by waiver, p. 89. 
on a bill payable out of a particular fund, p. 90. 
by partners (payees) against partners (acceptors), p. 90. 
payee against drawer and acceptor, p. 91. 
on a bill accepted for honour, p. 91. 
first indorsee against first indorser, p. 92. 
acceptor, p. 92. 
all prior parties, p. 93. 

drawer and indorser for non-acceptance, p. 93. 
subseqnent indorsee against first indorser — indorsement special, p. 94. 
acceptor, p. 94. 
all prior parties, p. 95. . 
his immediate indorser, p. 95. 
intermediate indorser, p. 95. 
on cheque— payee against drawer, p. 96. 
against bank, drawee having certifietl, p. 97. 
by indorsee or bearer against drawer and indorser, p. 97. 
against maker, p. 98. 
on bond for the payment of money only, p. 99. 

annuity-bond, p. 102. 
by maker of accommodation-note having pnid it, p. 102. 
indorser of note having paid a part, p. 103. 

joint maker of note having paid it against the other for contribution, p. 103. 
on note payable at a particular place, p. 104. * 
by payee against maker, p. 104. ^ 

on note payable after notice, p. 104. 
first indorsee against maker, p. 105. 
on note made by partners, p. 105. 

several notes given as security, p.*105. 
allegation of notice to indorser waived, p. 106. 
by first indorsee against first indorser, p. 106. 

on allegation of excuse for non-presentment — maker not found, p. 107. 
by indorsee against maker on note drawn to maker's own order, p. 107. 
against maker and indorser, p. 107. 

by subsequent indorsee against intermediate indorser, p. 108. 

maker, p. 108. 

first indorser— indorsement special, p. 108. 
all prior parties, p. 109. 
his immediate indorser, p. 109. 
on transfer not by indorsement by assignee of note, p. 109. 

bond on release from arrest, p. 1 10. 
for compensation for breach of contract, p. 110. 
on a note payable on a contingency, p. 110. 
for refusal to marry, p. 1 12. 
on charter-parties, p. 113. 
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SoiT for mniTiage with another, p. 113. 

by owner againvt freighter for not loading, p. 113. 

charterer against owner for deviation from contraot and abandonment of 

voyage, p. 116. 
owner against charterer for freight, p. 116. 
on contracts of employment, p. 117. 
for wrongful dismieeaj, p. 117. 

where the employment never took effect, p. 1 17. 
breach of contraot to serve, p. 118. 
by master against father or guardian of apprentice, p. 118. 

apprentice against master, p. 119. 
on contracts of indemnity, p. 120. 

by retired partner — on an agreement of indemnity, p. ISO. 
against sureties on bond of indemnity, p. 121. 
by surety against principal debtor, p. 122. 

the acceptor of accommodation-bill, p. 123. 
by sub- tenant against his immediate lessor, p. 124. 
on agreement to indemnify plaintiff for defending a suit, p. 125. 

contracts for the sale of goods, p. 126. 
for refusing to receive and pay for goods, p. 126. 

not returning goods or paying for them within a reasonable time, p. 127. 
deficiency on re-sale, p. 128. 
not delivering goods sold, p. 129. 
delivering goods not as contracted for, p. 130. 
on warranty of title to goods sold, p. 131. 
quality, p. 132. 
note, p. 134. 
soundness, p. 134. 
on contracts for the sale of land, p. 135. 

by purchaser against vendor for breach of agreement to convey, p. 135. 
on averment of excuse for non-performance, pp. 137, 138. 
by vendor against purchaser for breach of agreement to purchase, p. 138. 

not completing purchase, p. 139. 

fulfilling agreement and for deficiency on 
re-sale, p. 139. 
on warranty of title, p. 140. 
allegation of eviction, p. 141. 

special damage, p. 142. 
by assignee of grantee, p. 142, 

devisee of grantee, p. 143. « 

heirs of grantee, p. 143. * 
on warranty as to Quantity, p. 143. 
fncnmbrances, p. 144. 

where the conveyance excepted a specific incumbrance, p. 144. 
on grantee's breach of contract to build, p. 145. 

contract to maintain a fence, p. 146*. 
for nuisances— grantor against grantee, p. 146. 
on contract to keep premises in repair, pp. 147, 148. 
for quiet enjoyment, p. 148. 
by a contractor on modified contract, p. 149. 
against builder for not completing, with special damage for loss of rent, p. 150. 

defective workmanship, p. 150. 
on a contract to make a propeller-shaft—claiming special damage, p. 151. 

breach of contract to biiiid and deliver a ship, p. 162. 
lor breach of contract to contnbnte towards the expense of floating % company, 

p. 153. 
against purchaser of good- will, on a contract not to carry on rival trade, p. 153. 
for not manufacturing raw material into merchantable goods, p. 154. 
against telegraph company for failure to transmit message as directed, p. 155. 
for assault and battery, p. 156. 

with special damage, p. 156. 
for compensation for wrongs, p. 156. 
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Suit for aRRanlt anci false imprisonment, p. 167. 

aguiust a raiiway-eompany for assanlt and forcible eJectioD) p. 157. 
for false imprisonment, p. 158. 

libel — the words being libellous in themselves, p. 169. 

not being libellous in themselves, p. 160. 
by attorney, p. 162 
physician, p. 163. 
signs, p. 164. 
slander — the words being actionable in themselves, p. 164. 

respecting plaintiff's trade, p. 165. • 

the words not being actionable in themselves, p. 165. 
relying on special damage, p. 166. 
oharging a criminal offence, p. 166. 
malicious prosecution, pp. 167, 168. 

arrest in a civil court, p. 169. 
injuries caused by negligent driving, p. 170. 
personal injury caused by negligence, p. 170. 

against railway, p. 172. 
against railway, for negligently starting train, p. 174. 

negligence in omitting to give signal, p. 174. 
municipality for injuries caused by leaving street in insecure state, 
p. 175. 
for injuries caused by obstruction in street, p. 176. 

vicious dog, p. 176. 
against physician for maltreatment, p. 177. « 

oflBcers of an election for refusing plaintiff *s TOte, p. 178. 
surgeon for malpractice, p. 178. 
for violation of personal rights, p. 178. 
enticing away plaintiff's wife, p. 179. 
seduction of daughter, p. 180. 
against inn-keeper for refusing to receive g^oest, p. 180. 
a witness for disobeying a subpoena, p. 18 L 
^ yents and others f ^ «' nflgligf ff***^, p. 182. 
^ agent for negligence in selling to an insolvent, p. 182. 
a del credere agent, p. 184. 

auctioneer for selling on credit against orders, p. 185. 
y^ a gent for not accounti ng, p. 186. 
> ' • selling below limit, p. 185. 

against attorney for negligence, p. 186. 

neglegent defence, p. 187. 
negligence in examining title, p. 188. 
contractor for leaving street in insecure stat^ p. 189. 
railway for leaving track unfenced and thereby killing cattle, p. 190. 
for kindling fire on defendant's land, whereby pkintiff^s property was burned, 
p. 190. 
flowing water from roof on plaintiff^s premises, p. 191. 
keeping dog acciifltomed to bite animals, p. 191. 
undermining plaintiffs land, p. 192. 
not using due care and skill in repairing watch, p. 198. 
injury to pledge, p. 193. 
loss of pledge, p. 194. 
against bailee for reward, p. 195. 

hirer of goods for not taking proper care of them, p. 195. 
for driving a horse on a different journey from tha( agreed, p. 196. 
injury to horse resulting from immoderate driving, p. 196. 
against inn-keeper for loss of baggage, p. 196. 

horse, p. 197. 
pocket-book, p. 198. 
warehouseman for refusal to deliver goods, p. 198. 
common carriers, p. 199. 
for refusing to carry goods, p. 199. 
losing goods, p. 200. 
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Suit for Iohs of 1iig$::age, p. 206. 

neglij^nce in loflKKDg cargo, p. 207. 
onloading, p. 208. 

coDvereion, pp. 208, 209. 
by assignee after oodversion, p. 810. 
for procuring property by frand, p. 910. 

fraudulently procuring credit to be given to another person, p. 212. 
against directors of a company for damages caused by false and fraudulent 

stiitements, p. 21o. 
for damages for carrying on a Boztoos manufacture and for an injunction, 
p. 214. 

nuisance, p. 214. 

obstructiDg a way, p. 217. 

diverting water from a iniH, p. t22. 

obstructing a right to use water for irrigation, p. 228. 

erecting a dam above plain tiffs dam. p. 224. 

polluting water under plaintifTs lana, p. 225. 

slander of title, p. 226. 

trespass on land, p. 126. 

injuring trees, p. S27. 

treading down ffrain and cutting timber^ p. 227. 

trespass to goods, p. 227. 

eBtering bouse and aeiBing goods therein, p. 2S8. 

malicious injury to property, p. 228. 

waste, p. 229. 

oy lessee, p. 220, 

with prayer for injunction, p. 299. 
by absolute owner for poffsessioo, p. 231. 
for immoveable property, p. 231. 

possession or specific property, p. 231. 
by remainderman, p. 231. 

landlord against tenant claiming right of re-entry for breaches of con- 
tract, p 236. 

tenant ugamst landlord, p. 237. 
for moveable property, p. 238. ^^ 

moveables wrongfully taken, p. 238. 

deUined, p. 239. 
against fraudulent purchaser and his transferee with notice, p. 240. 
for goods taken from possession of bailee^ p. 240. 

special relief, p. 241. 

abetment of nuisanc^, pp. 2^il, S42. 
by creditor, p. 242. 

specific legatee, p. 243. 

pecuniary legatee, p. 244. 

husband for dissolution on the eround of adultery, p. 245. 

wife for judicial separation on the ground of adultery, p. 248. 

cruelty, p. 249. 
on allegation of desertion, p. 251. 

by wife for decree of nullity on the grotind of impotency, p. 261. 
on allegation of lunacy, p. 253. 

that former husband or wife living, p. 253. 
by wife for restitution of conjugal rights, p. 253. 
for foreclosure and redemption of mortgages, p. 254. 

or sale, pp. 254, 260. 
on allegation of insurance by phuntiff, p; 261. 
for redemption, p. 261. 

injunction, p. 263. 

restoration of moveable property threatened with destruction, and for in- 
junction, p. 263. 
' injunction restraining waste, p. 265. 
to restrain use of plaintiff^s trade-mark, p. 266. 
for interpleader, p. 269. 

F. P.— 52 
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Suit for partition of immoveable property, p. 271. 

aUeghig waste, p. 271. • 
part-owner unknown — incainbrances, p. 273. 
dissolntion o£ partnersbfp, pp. 274, 275. 
winding np, after dissolution, p. 279, 280. 
determination of claims to immoveable property, p. 281. 
by purcbaser at execution sale, p. 282. 
to remove a mortgage which is a cloud upon title, p. 283. 
for rescission of contract, p. 284. 

to set aside a decree fraudulently obtained, p. 285. • 

for cancellation of contract on ground of mistake, p. 287. 
to rectify a conveyance for mistake in the boundary, p. 288. 

correct an account stated, p. 289. 
by purchaser against vendor lor specific performance, p. 890. 
vendor against purchaser for specific performaDce, p. 291. 
on allegation of deficiency of land, p. 292. 

trusts, p. 293. 
by trustee for execution of trust, p. 293. 

vendor against purchaser to enforce Hen, p. 297. 
and his grantee, p. 298. 
OQ contract, p. 299. 
for debt, p. 325. 

upon written instrument for the payment of money only, defence on, p. 338w 
on bonds, p. 345. 
for breach of promise to marry, p. 345. 

compensation for breach of contract, p. 345. 
on charter-party (defence), p. 347. 

contract of employment (defence), p. 347. 
indemnity (defence), p. 348. 
for the sale of goods (defence), p. 848. 
land (defence), p. 349. 
other contracts (defence), p. 35K 
for compensation ^or wrongs (defence^ p> 352. 
imprisonment (defence), p. 855. 

personal injuries caused by negligence (defence), p. 359. 
ys, ap^iiinst agep^ and n^hfira for jafigligfiflpe (defence), p. 361. 
' for injuries to property (defence), p. 361. 

special relief (defence), p. 374. 
SUROBON, suit against, for malpractice, p. 178. 
SuRRBNDER of a lease, suit on a promise to pay for, p. 31 ; defence, p. 337. 

SuRETiSi, suit against, for payment of rent, p. 43. * 

in bond of indemnity, suit against, p. 121. ^ 

SuRSTT, suit b^, against principal for payment on a secnrity^bond for stay of execo* 
tion pending appeal, p. 69. 
agaiast principal debtor, p. 122. 

SORviviNtt partner, suit by, p. 15. * 

SimpioiGM of an o£Eenoe, jastification of arrest upon (defence), p. 35&. 

T. 

Takikq, denial of (defence), p. 368. 

Tax, suit by landlord against tenant for repayment of, p. 67. 

TcLBORAPH COMPAST, suit against, for failure to transmit message as directed, p. 15^ 

Tbnder (defence), p. 321. 

TosANT, suit against, by landlord for repayment of tax, p. 67. 

by landlord against, claiming right of re-«ntry for breaches 0f**ton- 

tract, p. 236. 
against landlord, p. 237. 



Digitized by VjOOQIC 



VENBRAL INDEX. 411 

Tbnants in coxmon and joint tenants, suit by, p. 12. 

Tbbm of partnership not expired (defence), p. 378. 

Thibd pbbson, assignment to (defence), p. 337. 

TixBBB, suit for cntdng, p. 227. 

Title, sait on warranty of, to goods sold, p. 131. 
warranty of, p. 140. 
suit a^ifainst attorney for negligence in examining, p. 188. 

for slander of, p. 225. 

to remove a mortgage which is a cloud upon, p. 283. 
of plaintiff, denial of (defence), p. 328. 
denial of (defence), p. 350. 

of plaintiff, denial of— trespass to land (defence), p. 366. 
slander of (defence), p. 366. 
and possession of plaintiff, denial of (defence^ p. 366. 

right of plaintiff to possession, denial of (defence), p. 371. 

adverse possession of plaintiff, denial of (defence), p. 378. 
Train, suit against railway for negligently starting, p. 174. 

Trade of plaintiff, suit for slander respecting, p. 165. 

Tradb-mabk of plaintiff, suit to restrain use of, p. 266. 

Transfbb not by indorsement by assignee of note, p. 109. 

without insurer's consent (defence), p. 3d4. 
Transfbrbs with notice, suit against fraudulent purchaser and, p. 240. 

Trbading down grain, suit for, p. 227. 

Trbbs, suit for iojuring, p. 227. 

Tbbspass on land, suit for, p. 226. 

denial of plaii^tiff's title (defence), p. 366. 
to goods, suit for, p. 227. 

denial of rii^lit to possession (defence), p. 368. 
Trust, suit by trustee for execution of, p. 293. 
denial of (defence), p. 316. 

Trustbb, suit by assignee where plaintiff is, p. 3. 

for execution oi trust, p. 293. 
Truth of publication^justifioation— when charge of defamation is general (defence), 

p. 357. 
when charge is specific (defence), p. 359. 

u.. 

Ultra- viRBfi corporation (defence), p. 328. 

Umpire, suit on an award of, p. 29. 

Unauthorized accbptancb (defence), p. 338. 

U-SDRRMININQ plaintiff's land, suit for, p. 193. ' 

Unexpired credit (defence), p. 312. 

Unloading, suit for negligencee in, p. 208. 

Unseaworthiness of vessel (defence), p. 334. 

Use of plaintiff, suit for money received to, p. 58. 
ana oconpation, p. 77 ; defence, p. 336. 

suit on implied contract, p. 82. 

i 
Valued polict, suit on cargo lost by fire, p. 53. 

freight, p. 54. 
Verbal submission, denial of (defence), p. 327. 

Vendor, suit by purchaser against, for broach of agreement to convey, p. 135. 
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VENOOH against parcha«,r for ^J-Jji-J.^J-r^^XtfTdS^^^^^^ 

p. 139. 
completiiig purchase, p. 139. 
purchaser against, for specific performance, p. iW, 
airainst purchaser for specific aerformnince, ^.'Z^l. 
^ to enforce Ren, p. 297. 

and his grantee, p. 298. 

Vbndob's lien, p. 297. 

Vkssbl, unseaworthiness of (defence), p. 3^4. 

justification by master of (defence), p. 6t>^ 
Vicious dog, suit for injuries caused by, p. 176. 

denial of possession of (defence), p. 6W. 

Violation of personal righU, p. 178. 

Vote of plaintifE, suit against officers of an election for refusing, p. 178. 

vr. 

Wagbr, suit to recoTcr back, p. 67. 
Waivkr of a condition, averment of, p. 55. 

Want of capacity to sue (defenoe). p. 307. 

alien duemy (defence), p. 308. 
assignment (defence), p. 308. 
denial of plaintiffs incorporation (defence), p. 5U5. 
directorship (defence), p. 309. 
jurisdiction (defence), p. 809. . . x i /j * ^\ ^m»o 

consideration— that the debt was for money lost at play (defence), p. 323. 
note was given to compound oSenoe (deience), 
p. 323. 
written agreement ^defence), p. 324. 
probable cause, denial of (defence), p. 356. 
Warrant of attachment, suit against bailiff for not executing, p. 18. 
arrest, suit against bailiff for not executing, p. 18. 

Warranty of title to goods sold, p. 131. 
quality, suit on, p. 138. 
note, suit on, jp. 134. 
soundness, suit on, p. 134. 
title, suit on, p. 140. 
as to quantity, p. 143. 

quality, breach of (defence), p. t4§. 
by plaintiff, breach of (defence), p. 349. 
Wabehousbman, suit against, for refusal to deliver goods, p. 198. 
Waste by lessee, suit for, p. 229 ; denial of (defence), p. 370. 
with prayer for injunction, suit for, p. 229. 
suit for an injunction restraining, p. 265. 

partition of immoveable prpaerty alleging, p. 871. 
Water, suit for polluting, under plaintiff's land, p. 225. 
Watch, suit for not using due care and skill in repairing, p. 192. 
Way, suit for obstructing, p. 217. 

Wipe, suit by, on a life policy— by creditor o€ ioBiired, partner, or, p. 48. 
of insurred, suit by assignee in trust for, p. 49. 

plaintiff, suit for enticing away, p. 179. 
suit by, for judicial separation on the ground of adultery, p. 248. 

cruelty, p. 249. 
decree of nullity on the ground of impotenoy, p. 261. 
restitution of conjugal rights, p. 253. 
of defendant, articles furnished ^o hor no^ being oee^wrics (defence), p 828. 
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W11.1.IN0NB8S and readiness of plaintiff to perform, denial of (defence), p. 314. 

WiNDiKGUP, »uit for, after dissolution, pp. 279, 280. 

WiTNBSS, suit against, for disobeying a subpoena, p. 181. 

Words being defamatory, denial of (defence), p. 356. 

Work, servicer, and labour, p. 70. 
and labour, p. 336. 
not finished^builders' oontraot (defence), p. 35L 

Workmanship, defective, soit against builder for, p. 150. 

W BITTEN AOR1SBMINT, want of (defence), p. 324. 

INSTRUMBNTS, defence on suits upoa, for the payment of money only, 
p. 338. 
Wrongs, suits for compensation for, p. 156 ; defence, p. 352. 

Wbonoful dbtbntion of moveables, suit for, p. 239. 
DISMISSAL, suit for, p. 117. 

where the employment never took effect, suit for, p. 117. 

WaoHOFULLT TAKEN, suit for moveables, p. 238. 
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